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IN THE 


United States Const of Appeals 

Foe the District op Columbia Circuit. 


No. 10630. 


NATIONAL AIR FREIGHT FORWARDING CORPO¬ 
RATION and NATIONAL CARLOADING CORPO¬ 
RATION, Petitioners, 

v. 

CIVIL AERONAUTICS BOARD, Respondent 


Petition for Judicial Review of Orders of the 
Civil Aeronautics Board. 


To the Honorable Judges of the United States Court of 

Appeals for the District of Columbia: 

Your petitioners are the National Air Freight Forward¬ 
ing Corporation and the National Carloading Corporation, 
each of which was organized and incorporated under the 
laws of Delaware. The petition is filed with the court pur¬ 
suant to section 1006 of the Civil Aeronautics Act of 1938, 
52 Stat. 573,1024,—49 U.S.C. 401, 646, and section 10 of the 
Administrative Procedure Act, 60 Stat. 237, 243,—5 U.S.C. 
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1001,1009, and seeks a judicial review of the orders of the 
Civil Aeronautics Board of September 8,1948, and of March 
9, 1950, in a consolidated proceeding described as Docket 
No. 681, et al, the Air Freight Forwarder case. Petitioners 
allege and represent that the orders of the Civil Aeronau¬ 
tics Board already referred to should be set aside, vacated 
and modified by this court because they are based upon an 
erroneous construction of the applicable statutes, are con¬ 
trary to the statutes, are not supported by the evidence of 
record before the Board, are contrary to the evidence, and 
are unlawful, unreasonable, arbitrary and capricious. Pe¬ 
titioners further allege that the action of the Board in de¬ 
nying the issuance of Letters of Registration to petitioner, 
National Air Freight Forwarding Corporation as to do¬ 
mestic air transportation, deprived petitioner of a full and 
fair hearing. 

1. Section 1006 of the Civil Aeronautics Act provides 
that an order of the Civil Aeronautics Board shall be sub¬ 
ject to review by the Circuit Court of Appeals of the United 
States in the circuit in which the petitioner resides or has 
its principal place of busines, or in the United States Court 
of Appeals for the District of Columbia if filed within sixty 
days after the entry of such order by a person disclosing 
a substantial interest in the order. That section also pro¬ 
vides that upon transmittal of a copy of the petition to the 
Civil Aeronautics Board, the court in which such petition 
is filed shall have exclusive jurisdiction. 

2. In January and February 1947 the National Air 
Freight Forwarding Corporation, hereinafter called the 
National Air Freight, filed applications with the Civil Aero¬ 
nautics Board for a certificate of public convenience and ne¬ 
cessity under section 401 of the Civil Aeronautics Act or 
for an exemption under section 1 (2) of that act, authoriz¬ 
ing it to engage in interstate and in foreign commerce as an 
indirect air carrier. These applications were given Docket 
No. 2774 and, together with 212 applications of 78 other 
applicants for substantially similar authority, were by or- 



3 


der of the Board of February 14, 1947, merged for the 
purposes of hearing, consideration and disposition with the 
Air Freight Forwarder ease, Docket No. 681, an investiga¬ 
tion instituted by the Civil Aeronautics Board on its own 
motion on September 26, 1946. Hearings were held before 
Examiner J. Earl Cox at Washington, D. C., Chicago, Oak¬ 
land, Calif., and New York, in which the various applicants, 
certificated direct air carriers, and the Public Counsel of 
the Board participated. A report of the examiner, favor¬ 
able to all applicants, was filed and served on the parties; 
briefs and exceptions were filed with respect to the report 
and conclusions of the examiner; the proceeding was orally 
argued before the Board, and as to domestic air transpor¬ 
tation, was decided by the Board September 8, 1948, re¬ 
ported as Air Freight Forwarder case, 9 C.A.B. 473. 

3. It is the practice of the Civil Aeronautics Board when 
approving applications of indirect air carriers for exemp¬ 
tion under the provisions of section 1 (2) of the Civil Aero¬ 
nautics Act to require the filing of an additional application 
for Letters of Registration. However, in disposing of the 
various applications of indirect air freight forwarding car¬ 
riers as to domestic air transportation for certificates of 
public convenience and necessity or for an exemption under 
section 1 (2) of that act in the proceeding already described, 
the Board first concluded that the applications of such in¬ 
direct air carriers for certificates of public convenience 
and necessity should be denied, but that the authority to 
engage in domestic air transportation as an air forwarder 
should be extended pursuant to the exemption regulations 
under the provisions of section 1 (2) of the Act. It found, 
at pages 500 and 501 of 9 C.A.B., that air freight forward¬ 
ers will be permitted to operate under an exemption order 
subject to regulations adopted by the Board pursuant to 
the applicable provisions of the Civil Aeronautics Act “un¬ 
til such time as the Board shall find that their operations 
are not in the public interest, but in no event longer than 
five years.” In the light of that finding, the Board then 
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concluded that it is only fair to the air forwarder appli¬ 
cants which expended time and money in prosecuting appli¬ 
cations in the proceeding that the Board not leave open the 
question whether they should he granted Letters of Regis¬ 
tration. It, therefore, held that on the basis of the record 
it should decide whether a Letter of Registration should 
be granted or denied to each of the applicants. The Board 
thereupon approved the issuance of Letters of Registration 
to indirect air freight forwarders with respect to domestic 
air transportation, except to petitioner National Air 
Freight, and two other indirect air freight forwarders who 
are affiliated directly or indirectly with railroad common 
carriers. The Board, therefore, declined to approve the 
issuance of Letters of Registration to the National Air 
Freight or to other air freight forwarders who are con¬ 
trolled by railroads as to domestic air transportation. On 
the other hand, by its report and order of September 8, 
1949, entered in the same proceeding the Board approved 
the issuance of Letters of Registration to the National Air 
Freight and to other freight forwarders affiliated with 
railroads to engage in overseas and foreign air freight for¬ 
warder operations. In doing so, the Board found that the 
issuance of such Letters of Registration to the National Air 
Freight and to other railroad controlled air freight for¬ 
warders would not be inconsistent with, or adverse to, the 
public interest and that no monopolies will be created 
thereby, which would restrain competition or jeopardize 
another air carrier. The distinction in its treatment of the 
application of the National Air Freight for authority to 
engage in domestic air freight forwarding operations and 
its application for authority to engage in foreign air freight 
forwarding operations is a distinction without substance 
and on its face is arbitrary. 

4. Paragraph (e) (3) of Economic Regulation—Amend¬ 
ment Section 292.6, adopted by the Board September 8, 
1948, governing the issuance of Letters of Registration for 
domestic air freight forwarders, appearing at page 531 of 
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the report of the Board in 9 C.A.B., provides in substance 
that if the Board finds that a Letter of Registration songht 
by a particular indirect air carrier may not be consistent 
with the public interest the Board shall notify that carrier 
of such a finding, and that thereafter the indirect air car¬ 
rier may file with the Board a petition for leave to with¬ 
draw the application, or may request that the application 
be assigned for hearing, or may submit within such rea¬ 
sonable time as may he established by the Board such addi¬ 
tional information as applicant believes will result in a 
showing of public interest. It will be presently shown that 
the National Air Freight filed petitions for rehearing and 
reconsideration with the Board after its report and order 
of September 8, 1948, were issued and that these petitions 
were denied. In the circumstances, the action of the Board 
in denying such petitions and in refusing to approve the 
issuance of Letters of Registration to the National Air 
Freight to engage in domestic air transportation is con¬ 
trary to the regulations of the Board which govern the issu¬ 
ance of Letters of Registration and to the provisions of the 
Administrative Procedure Act, 5 TJ.S.C. 1002. 

5. The stock of the National Air Freight is owned by the 
National Carloading Corporation, hereinafter called the 
National Carloading, a surface freight forwarder subject 
to the provisions of Part IV of the Interstate Co mm erce 
Act. (56 Stat. 284) At the time the applications were filed 
and of the date of the first decision of the Board, two- 
thirds of the outstanding shares of stock of the National 
Carloading were owned by the Chesapeake and Ohio Rail¬ 
way Company and one-third of such stock was owned by 
the Erie Railroad Company. In its decision of September 
8, 1948, the Board denied the applications of the National 
Air Freight for certificates of public convenience and ne¬ 
cessity and refused to grant it exemption under section 
1 (a) of the Civil Aeronautics Act or to issue to it a Letter 
of Registration. The action of the Board appears to have 
been based upon three principal grounds. First, on the 
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ground that the National Air Freight is controlled indi¬ 
rectly by certain railroads; second, on the assumption by 
the Board that since the National Air Freight would use 
certain facilities of the National Carloading, which in turn 
uses certain office and warehouse space leased from the 
affiliated railroads, the facilities of such railroads might 
be used to the advantage of the National Air Freight and 
to the disadvantage of other air freight forwarders, par¬ 
ticularly those who are not affiliated either with railroads 
or with surface freight forwarders; and, third, the Board 
was consciously or unconsciously influenced by the applica¬ 
tion of the Mississippi Valley Transportation Company, 
which was created by the Illinois Central for the sole pur¬ 
pose of engaging as an air freight forwarder wholly within 
the territory and between points served by the Illinois Cen¬ 
tral Railroad, and, therefore, would furnish services sup¬ 
plementary to the services of that railroad. The Missis¬ 
sippi Valley represented to the Board that it would use 
the solicitation staff, the warehouse space, and other fa¬ 
cilities of the Illinois Central Railroad, if permitted to op¬ 
erate as an air freight forwarder, and the Board states that 
the Mississippi Valley conceded that its affiliation with the 
Illinois Central and the use of the solicitation staff and 
other physical equipment of the Illinois Central would give 
the Mississippi Valley a distinct advantage over indepen¬ 
dently owned and operated air freight forwarders. To the 
extent the Board was influenced by its action in denying 
the application of the Mississippi Valley and in treating 
the National Air Freight as similar, it erred. As we have 
shown, the direct stock owner of the National Air Freight 
is the National Carloading. The latter does not act as an 
adjunct to the Erie Railroad, nor has it acted as an adjunct 
to the Chesapeake and Ohio and the Erie when the Chesa¬ 
peake and Ohio controlled the National. The record shows 
that the non-railroad affiliated forwarders developed with 
great rapidity within the past fifteen years during which 
time the National Carloading also developed, and that the 
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National Carloading is in keen competition with such for¬ 
warders. By contrast with the Mississippi Valley, the rec¬ 
ord shows that the National Air Freight will not use fa¬ 
cilities of the Erie Railroad, the personal staff, or any 
other of the personnel of that railroad, and that the freight 
house and office space leased by the Erie to the National 
Carloading are separate and distinct from the warehouse 
and office space used by the Erie Railroad. Practically all 
surface freight forwarders lease or rent warehouse and 
other space from railroads because the railroad terminals 
are strategically located so far as the forwarding business 
is concerned. While denying the application of the Na¬ 
tional Air Freight, the Board approved the issuance of Let¬ 
ters of Registration to the Acme Air Express, Inc., Wells 
Fargo Carloading, Inc., and various other corporations 
which sought either a certificate or Letters of Registration 
and e&ch of which is controlled by surface freight for¬ 
warders. The Board approved the control of the air for¬ 
warders seeking indirect air authority by surface freight 
forwarders. The Board also granted exemptions and Let¬ 
ters of Registration to various other indirect air carriers 
which were not controlled by surface freight forwarders 
or any other carrier. 

6. As already stated, the National Carloading is a sur¬ 
face freight forwarder subject to Part IV of the Interstate 
Commerce Act. It is engaged in a nationwide freight sur¬ 
face forwarding business under permit granted it by the 
Interstate Commerce Commission. That permit authorizes 
the National Carloading to handle, and it does handle, gen¬ 
eral commodities between practically all points in the 
United States. Freight forwarders of this type are com¬ 
mon carriers in their relations to their customers. The 
National Carloading performs an over-all door-to-door 
service in assembling, consolidating, forwarding and de¬ 
livering less than carload and less than truckload merchan¬ 
dise. The National Carloading does not engage in the 
transportation of merchandise by air either directly or 
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indirectly. It maintains 92 terminals or agencies at prin¬ 
cipal places throughout the United States and serves over 
65,000 shippers. In addition, by virtue of its control over 
the Judson-Sheldon Corporation, which is operated as a 
division of the National Carloading, it maintains foreign 
representatives in London, Mexico City and other impor¬ 
tant foreign cities. 

The National Carloading uses trucks and railroads as 
the underlying carriers which perform the physical task of 
transporting the forwarder traffic from place to place. This 
type of surface forwarder issues a bill of lading in its own 
name and assumes the responsibility of transporting the 
freight from the point of receipt to the point of delivery, 
and is therefore a common carrier at common law. The 
functions of this type of surface freight forwarder are 
similar in all essential respects to the functions of express 
companies, such as the Railway Express Agency. That simi¬ 
larity has been recognized by the Interstate Commerce 
Commission on numerous occasions. Re Express Rates, 
etc., 24 I.C.C. 38, 431, and Coordination of Motor Trans¬ 
portation, 182 I.C.C. 363, 370. That Commission has also 
recognized that freight forwarders provide a distinctive, 
efficient and economical means of handling less than carload 
and truckload merchandise, and that such forwarders bring 
about the efficient and economical utilization of the service 
of underlying physical carriers. On brief and on oral ar¬ 
gument, the Public Counsel of the Civil Aeronautics Board 
recommended that the various applications of air freight 
forwarders, including the railroad controlled air freight 
forwarders, be granted relief which the Board is author¬ 
ized to make by section 1 (2) of the Civil Aeronautics Act, 
and that all of such freight forwarders be given Letters of 
Registration permitting them to operate as indirect air 
carriers during the period of the so-called exemption. The 
examiner made a similar recommendation in his report. 
However, the Board in its decision of September 8,’ 1948, 
did not follow the recommendation of either its Public 
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Counsel or its Examiner in dealing with the applications 
of air freight forwarders which are affiliated with railroads, 
but did follow the recommendation of the Public Counsel 
and the Examiner in dealing with air freight forwarders 
which have no affiliation with surface freight forwarders 
and with air freight forwarders which are controlled by 
surface freight forwarders that are not affiliated with rail¬ 
roads. 

7. On or about October 18, 1948, the American Airlines 
and several other certificated direct air carriers filed a pe¬ 
tition for judicial review of the order of the Civil Aero¬ 
nautics Board of September 8, 1948, in the United States 
Circuit Court of Appeals for the Seventh Circuit, which 
challenged the validity of that order on two principal 
grounds. First, that since section 1 (2) of the Civil Aero¬ 
nautics Act defines an “Air Carrier” to mean any citizen 
of the United States who undertakes, “whether directly 
or indirectly or by a lease or any other arrangement to 
engage in air transportation” and that since an indirect 
air freight forwarder is therefore an air carrier, the Com¬ 
mission committed an error of law in exempting air freight 
forwarders from the requirement of section 401 that no 
air carrier shall engage in air transportation unless the 
Board has issued a certificate to it, and that such a certifi¬ 
cate may not be issued unless the Board finds that the ap¬ 
plicant is “fit, willing, and able to perform such transpor¬ 
tation properly, and to conform to the provisions of this 
act and the rules, regulations, and requirements of the Au¬ 
thority (Board) hereunder and that such transportation is 
required by the public convenience and necessity; otherwise 
such application shall be denied”. Second, that the Board 
erred in holding that the second proviso of section 408 (b) 
of the Civil Aeronautics Act does not apply in a case where 
the company of which control is acquired is an air freight 
forwarder, and that that proviso is intended to deal with 
the acquisition of control of a direct air carrier. Soon after 
the filing of that petition, the Circuit Court of Appeals for 
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the Seventh Circuit entered a temporary injunction against 
enforcement of the order of the Civil Aeronautics Board 
of September 8,1948. That court heard the petitioners and 
other parties, and on December 8, 1949, made its decision 
through Circuit Judge Lindley, which was reported as 
American Airlines, Inc., et al. v. Civil Aeronautics Board, 
178 Fed. (2) 903. The court rejected the contentions of the 
petitioners and sustained the order and the findings of the 
Board. 

8. On November 1,1948, the National Air Freight filed a 
petition with the Civil Aeronautics Board for reconsidera¬ 
tion and a rehearing of its report and order of September 
8,1948. In that petition it was alleged, among other things, 
that the Board erred in several important respects. The 
petition also recognized that petitioners should be given the 
right to introduce additional facts which, if made a part of 
the record before the Board, would show that the Board 
erred in assuming that the National Air Freight, because of 
its control by the National Carloading and certain railroads, 
would operate to the disadvantage of independent, indirect 
air forwarders and would give the National Air Freight 
certain competitive advantages because of its indirect con¬ 
trol by the Chesapeake and Ohio and the Erie Railroads. 
That petition also alleged that the Board could as readily 
and justifiably assume that the facilities of the surface 
freight forwarders who control air freight forwarders to 
whom Letters of Registration were approved would like¬ 
wise be used by such air freight forwarders to the disad¬ 
vantage of air freight forwarders not affiliated with surface 
freight forwarders. In its first petition for rehearing, 
petitioner offered to introduce inter alia the following facts 
which were not before the Board at the time of its decision 
of September 8,1948. 

The records of the Interstate Commerce Commission 
show that in 1947 there were 49 Class I freight forwarders 
and 37 non-Class I freight forwarders. The Class I freight 
forwarders handled 4,523,250 net tons of freight, and re- 
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ceived gross revenue of $238,451,688. During the same 
period National Carloading handled 888,856 net tons and 
received gross revenue of $48,516,626 therefor. Thus 
National Carloading handled 19.65 per cent of the total 
tonnage by the Class I freight forwarders and received 
20.35 per cent of the gross revenue. It is, therefore, appar¬ 
ent that National Carloading had no competitive advantage 
over the other Class I freight forwarders. 

The National Carloading used, under lease arrange¬ 
ments for which it paid rental, office or freight house space, 
and at some points both office and freight house space, of 
the Chesapeake and Ohio at five cities as follows: Colum¬ 
bus, Ohio; Richmond, Va.; Detroit, Grand Rapids and Lan¬ 
sing, Mich. It rents office or freight house space of the 
Erie Railroad at the following eight cities: Akron, Dayton 
and Youngstown, Ohio; Binghamton, Buffalo, New York 
and Rochester, N. Y.; and Newark, N. J. 

On the other hand, the National Carloading rents office 
or freight house space, and in some instances both, at vari¬ 
ous cities located on twenty railroads with which it is not 
affiliated in any manner. The office and freight house space 
rented by the National Carloading from these various rail¬ 
roads are located at such widely scattered and important 
points as San Francisco, Los Angeles, San Diego, Calif.; 
Chicago, I1L; Boston, Mass.; New Haven, Conn.; New York, 
N. Y.; Philadelphia, Pittsburgh, Pa.; Baltimore, McL; 
Washington, D. C.; Toledo, Columbus, Cincinnati, Ohio; 
Kansas City, Mo.; Denver, Colo.; Evansville, IndL; Lincoln, 
Nebr.; Milwaukee, Wis.; Butte, Mont.; Seattle, Spokane, 
Wash.; Des Moines, Iowa; Minneapolis and St. Paul, 
Minn.; Salt Lake and Ogden, Utah; Birmingham, Ala.; 
Laredo, Dallas, Houston, and other points in Texas; 
Wichita, Kansas, etc. 

The rent paid to the Erie Railroad for the space leased 
to the National Carloading by that railroad in the year 1947 
amounted to $50,571.73. The rent paid by the National 
Carloading to the Chesapeake and Ohio-Pere Marquette 
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System was $19,377.85. The rent paid to all the other rail¬ 
roads was $145,124.49. It will thus be seen that the National 
Carloading leased space from its then affiliated railroads 
at only thirteen cities, all of which are located east of Chi¬ 
cago, whereas the National Carloading leased space from 
twenty other railroads at fifty-one cities, including such im¬ 
portant cities as Boston, Philadelphia, Chicago, San Fran¬ 
cisco, Los Angeles, Seattle and practically all the important 
cities in Texas, etc. 

The National Carloading employed 343 men who were di¬ 
rectly engaged in the solicitation of traffic, and of that num¬ 
ber 143 are located in the territory in which the Erie and 
the Chesapeake and Ohio operate, which territory inci¬ 
dentally is also served by such railroads as the Pennsyl¬ 
vania, the New York Central, the Baltimore and Ohio, and 
other railroads. This is the largest merchandise producing 
section of the United States. This territory corresponds 
with what in railroad parlance is called Official Classifica¬ 
tion territory. In other words, the 143 solicitors referred 
to are not located at points which are served exclusively by 
the Erie and the Chesapeake and Ohio. On the contrary, 
they are located at such points as Pittsburgh, Cleveland, 
Cincinnati, Indianapolis, Buffalo, and other important 
traffic producing centers which are served by many rail¬ 
roads. The National Carloading has 200 solicitors outside 
of Official Classification territory. It will thus be seen that 
there is no occasion for the National Carloading to use or to 
depend on the soliciting staff of the Chesapeake and Ohio 
and the Erie even in the territory in which these railroads 
operate, since, as we have already shown, the National Car¬ 
loading maintains a staff of its own consisting of 143 com¬ 
petent and experienced solicitors in that territory. 

9. Because of the temporary injunction entered by the 
Court of Appeals for the Seventh Circuit in the American 
Airlines Case and the pendency of that case before that 
court, the Civil Aeronautics Board deferred consideration 
of the petition for reconsideration and rehearing of 
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National Air Freight of November 1, 1948, which has just 
been described. In the interim period, the Chesapeake and 
Ohio Railway Company sold all of its shares of stock in the 
National Carloading to the Erie Railroad Company. That 
stock was pledged to the First National Bank of the City of 
New York, as trustee under the First Consolidated Mort¬ 
gage of the Erie Railroad Company dated July 1, 1941. 
Under section 1, Article 12, of that mortgage the Erie Rail¬ 
road has the right to vote the stocks which have been 
pledged as collateral, and to receive interest and dividends 
on pledged securities in the absence of default. Because of 
the change in the railroad affiliation of the National Car¬ 
loading and the National Air Freight, the National Air 
Freight filed a second and supplemental petition for recon¬ 
sideration and rehearing with the Civil Aeronautics Board 
on February 6, 1950, in which it described these changes. 
In that petition it also requested rehearing if the Board 
considered that necessary to enable it to introduce before 
the Board certain facts which are substantially similar to 
the facts already herein described. The additional facts 
which the National Air Freight and the National Carload¬ 
ing twice offered to introduce as evidence before the Board 
if the opportunity was granted clearly show that the 
National Carloading for more than fifteen years has oper¬ 
ated as a surface freight forwarder, as a corporate entity 
independent of the exercise of control by the Erie Railroad 
or of the Chesapeake and Ohio Railway, and has used dur¬ 
ing its affiliation with the railroads, other railroads and 
motor carriers to a substantially larger extent than it has 
used the railroads with which it has been affiliated. For 
example, the total revenue from freight forwarding traffic 
of the Erie Railroad during the year 1947 represents less 
than 2 per cent of the total revenue tonnage of that rail¬ 
road in that year. The traffic delivered to the Erie Railroad 
by the National Carloading during the year 1947 repre¬ 
sented 68 per cent of the 2 per cent of the total revenue 
tonnage the Erie Railroad received from freight forwarder 
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traffic. Other freight forwarders delivered traffic which 
made up the remainder of the 2 per cent. 

The supplemental petition also shows that at the present 
time the National Carloading employs 347 persons who are 
directly engaged in the solicitation of freight traffic, and 
that of its entire staff 250 persons are soliciting traffic out¬ 
side of the Erie territory, the largest part of which will not 
move by the Erie Railroad. There is also a staff of 97 so¬ 
licitors for the National Carloading who are soliciting 
freight in the territory served by the Erie Railroad, but 
they are not soliciting freight for the Erie Railroad, nor 
does the National Carloading rely upon the Erie Railroad 
personnel to perform its functions or to solicit its freight. 
Exhibit 2 of the supplemental petition also shows that dur¬ 
ing the year 1948 the National Carloading paid over 
$6,000,000 to carriers for handling its traffic by both truck 
and rail in the territory served by the Erie Railroad, and 
that in the same year it paid nearly $24,000,000 to truck and 
rail carriers for transporting its freight in other territories. 
Petitioners, therefore, represent that on the facts now be¬ 
fore the Civil Aeronautics Board and on the additional 
facts which petitioners have offered to file with the Board, 
there is no basis or justification for the assumptions made 
by the Board as grounds for denying the same treatment 
to the National Air Freight in the matter of exemptions 
and Letters of Registration as it approved with respect to 
numerous other air freight forwarders controlled by sur¬ 
face freight forwarders. In the supplemental petition of 
the National Air Freight the Board was also requested to 
consider the relationships between the National Air Freight 
and the National Carloading under section 408 of the Civil 
Aeronautics Act, and that upon reconsideration or rehar¬ 
ing the Board grant the National Air Freight appropriate 
authority to engage as an indirect air carrier in both in¬ 
terstate and foreign commerce. 

10. By its order of March 9,1950, the Board recited that 
the petitions of the National Air Freight set forth no mat- 
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ters warranting the granting of the relief requested and in 
these circumstances the petition of the National Air Freight 
was denied. 

11. Section 1 (2) of the Civil Aeronautics Act reads as 
follows: 

“ ‘Air carrier’ means any citizen of the United 
States who undertakes, whether directly or indirectly 
or by a lease or any other arrangement, to engage in 
air transportation: Provided, That the Board may by 
order relieve air carriers who are not directly engaged 
in the operation of aircraft in air transportation from 
the provisions of this Act to the extent and for such 
periods as may be in the public interest. ,, 

In Universal Air Freight Corporation, 3 C. A. B. 698, 
the Board considered the status under the Civil Aeronau¬ 
tics Act of a forwarder whose operations are identical in 
all essential respects to the operations that will be con¬ 
ducted by the National Air Freight if the authority sought 
by it is granted. In the Universal case the Board held that 
the Universal was an indirect air carrier, and is therefore 
subject to the provisions of the Civil Aeronautics Act. The 
Board refused to issue a certificate to the Universal under 
section 401 of the Act or to grant exemption to it under sec¬ 
tion 1 (2) of the Act. In its orders of September 8, 1948, 
the application of the Universal Air Freight Corporation 
was dismissed without prejudice because the record was 
considered inadequate. That corporation is affiliated with 
the New York Central Railroad. It will thus be seen that 
under the doctrine of the decisions in the Universal Air 
Freight Corporation case, 3 C. A. B. 698, and in Railway 
Express Agency—Grandfather Certificate, 2 C. A. B. 531, 
the National Air Freight is classified as an indirect air car¬ 
rier. As such, it cannot deliver merchandise to certificated 
air carriers unless it obtains from the Board a certificate 
under section 401 of the Civil Aeronautics Act or an exemp¬ 
tion and Letters of Registration under section 1 (2) of 
that Act. 
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Section 408 (a) provides in substance that the approval 
of the Board is necessary to validate the merger or con¬ 
solidation of two or more air carriers, or the properties 
thereof, or for any air carrier or any person controlling an 
air carrier or any other common carrier, etc., to acquire con¬ 
trol by purchase, lease or contract to operate an air car¬ 
rier. The second proviso of section 408 (b) provides that 
if the applicant is a carrier other than an air carrier, or a 
person controlled by a carrier other than an air carrier, or 
affiliated therewith within the meaning of section 5 (8) of 
the Interstate Commerce Act, “such applicant shall for the 
purpose of this section be considered an air carrier and the 
Authority (Board) shall not enter such an order of ap¬ 
proval unless it finds that the transaction proposed will 
promote the public interest by enabling such carrier other 
than an air carrier to use aircraft to public advantage in 
its operation and will not restrain competition.’’ In its 
decision of September 8, 1948, here assailed, the Board 
after considering the provisions of section 408 held that 
“for the reasons hereinafter stated we have concluded that 
the second proviso does not apply in a case where the com¬ 
pany of which control is acquired is an air freight for¬ 
warder”, and that even if the second proviso should be ap¬ 
plicable in such cases the Board is not bound to require 
compliance with its restrictive term before granting author¬ 
ization to engage in air transportation to a surface carrier 
which applies in its own name rather than through a sub¬ 
sidiary. The findings by the Board with respect to section 
408 were challenged by the plaintiffs in the American, Air¬ 
lines case in the United States Court of Appeals for the 
Seventh Circuit. However, that court sustained the con¬ 
clusion of the Board, to the effect that the second proviso of 
section 408 is not applicable where control is acquired of an 
air freight forwarder but was intended to embrace, and 
does embrace, direct air carriers. 

12. Since the Board denied both petitions of the National 
Air Freight for reconsideration and rehearing, each of 
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which were accompanied by a proffer of evidence that was 
not before the Board at the time of its decision of Septem¬ 
ber 8,1948, the necessary implication of that act is that the 
Board assumed that under no circumstances may it grant 
an air freight forwarder which is controlled by a railroad 
the exemption which it is authorized to grant in section 
1 (2) of the Civil Aeronautics Act, and that such construc¬ 
tion of the statute would be made by it, irrespective of the 
fact that the evidence proffered clearly shows that although 
the National Air Freight is controlled indirectly by the 
Erie Railroad, it would engage in a nationwide air freight 
forwarder service independent of the interest of the con¬ 
trolling railroad, just as the National Carloading has done 
for a period of more than fifteen years. Unless the language 
of section 1 (2) is so clear and unequivocal as to compel 
such a restrictive construction thereof, it should be rejected. 
The language of section 1 (2) not only does not compel or 
require such a construction, but does not justify it. 

13. Petitioners allege that the findings and order of the 
Civil Aeronautics Board of September 8, 1948, in dealing 
with the applications of the National Air Freight both in 
respect to the relief sought under section 1 (2) of the Civil 
Aeronautics Act and in respect to section 408 of that act 
are arbitrary, unreasonable and contrary to the Civil Aero¬ 
nautics Act and are contrary to its own interpretation and 
application of that act to air freight forwarders which are 
controlled by surface freight forwarders. Petitioners also 
allege that the findings of fact and the assumptions in¬ 
dulged in by the Board without facts with respect to the 
significance of the indirect control of the National Air 
Freight by the Erie Railroad is arbitrary, unreasonable 
and contrary to the Civil Aeronautics Act, is not supported 
by the evidence of record before the Board and i 3 contrary 
to the evidence. The petitioners further allege that the or¬ 
der of the Civil Aeronautics Board of March 9, 1950, in 
denying the petitions for reconsideration and rehearing of 
November 1,1948, and of February 6, 1950, are arbitrary, 
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unreasonable, capricious and deprive the petitioners of a 
full bearing and a fair opportunity to be beard in violation 
of tbe Administrative Procedure Act, 5 TJ. S. C. 1002, and 
of tbe regulations of tbe Board as to Letters of Regis¬ 
tration. 

Wherefore, petitioners pray that tbe orders of tbe Civil 
Aeronautics Board of September 8, 1948, and March 9, 
1950, be reviewed by tbis court, that a copy of tbis petition 
be transmitted to that Board and that it be required to cer¬ 
tify and file with tbis court a transcript of tbe record upon 
wbicb tbe said orders were entered; that upon such review 
tbe court require tbe Civil Aeronautics Board to modify its 
orders in tbe respects herein alleged to be unlawful, and 
that sucb orders to that extent be set aside and that tbe 
court grant to petitioners sucb other and further relief as 
tbe court may deem proper in tbe premises. 

Respectfully submitted, 

George H. Cain, 

Robert E. Qtjirk, 

1116 Continental Building, 
Washington 5, D. C., 
Attorneys for Petitioners. 

May 3, 1950. 


2 Application for Permanent or Temporary 
Certificate, Docket No. 681. 

Verified and Filed January 24,1947. 

Comes now National Air Freight Forwarding Corpora¬ 
tion, and respectfully represents to the Civil Aeronautics 
Board as follows: 

I 

Applicant. National Air Freight Forwarding Corpora¬ 
tion, hereinafter referred to as Applicant, is a corporation 
organized under tbe laws of tbe State of Delaware, pur¬ 
suant to tbe Certificate of Incorporation duly filed with tbe 
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Secretary of State of Delaware on November 18,1946. Its 
corporate powers include the right to transport and for¬ 
ward by air goods, wares, merchandise, parcels and other 
movable property, and for such purposes to establish 
routes by land, air or water, and to perform pickup, con¬ 
solidation and delivery services in connection with ship¬ 
ments transported by air, and, generally, to engage, con¬ 
duct and carry on in air transportation express and freight 
service. 

3 Attached hereto and marked NAF Exhibit No. 1 is 

a copy of the charter and by-laws of Applicant. The 
office of Applicant is located at 19 Bector Street, New York 
City. 

n 

Citizenship. The officers and directors of Applicant are 
citizens and residents of the United States, and officers or 
employees of National Car loading Corporation, hereinafter 
called National, a Delaware Corporation. Attached hereto 
and marked NAF Exhibit No. 2 are the names of the offi¬ 
cers and directors of Applicant and National, and an affi¬ 
davit by the secretary of both corporations that said officers 
and directors are citizens of the United States. The capi¬ 
tal stock of Applicant consists of 10 shares of common stock 
having no par value, all of which stock is held by National 
As is set forth in Paragraph IU, the ownership of the 
stock of National is vested in a corporation, the stockhold¬ 
ers of which are directly or indirectly three domestic rail 
carriers. It is not practicable to trace the nationality of 
the 113,736 current stockholders of these carriers, but in¬ 
dubitably the great majority of such stockholders are citi¬ 
zens of the United States. 

m 

Ownership. The capital stock of Applicant is wholly 
owned by National, more than ninety-nine percent of the 
stock of which is owned by Standard Carloading Corpora¬ 
tion. Ownership of the stock of Standard Carloading Cor- 
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poration is equally divided between Chesapeake & Ohio 
Railway Company (82,744 stockholders), Pere Marquette 
Railway Company (12,788 stockholders), and Southern Tier 
Development Company. The stock of the latter company 
is wholly owned by Erie Railroad Company (28,204 stock¬ 
holders). 

IV 

Financial Data. The minimum amount of capital with 
which Applicant will commence business is $1,000.00. How¬ 
ever, Applicant is a subsidiary of National. Attached 
hereto and marked NAF Exhibit No. 3 are financial state¬ 
ments, consisting of Balance Sheet and Profit and Loss 
Statement of National. If and when additional financing 
becomes necessary, Applicant can avail itself of the re¬ 
sources of National. 

4 V 

Operations op Parent Company. National is a freight 
forwarder subject to Part IV of the Interstate Commerce 
Act, and by a report and order of the Interstate Commerce 
Commission, by Division 4, dated August 14, 1943, it was 
authorized to operate as a freight forwarder of commodi¬ 
ties generally in interstate commerce, between all points in 
the United States. Attached hereto and marked NAF Ex¬ 
hibit No. 4 is a copy of the report and order of the Inter¬ 
state Commerce Commission. 

National has been engaged in the freight forwarding 
business since its organization on October 22, 1931. It 
maintains 92 offices in the United States and Mexico, and 
employs representatives throughout the country who ac¬ 
tively solicit freight forwarding business. National main¬ 
tains facilities for consolidating carload and truckload 
shipments in all principal cities, and has agents in many 
of the smaller towns and cities. All of these offices, repre¬ 
sentatives and facilities will be available to Applicant. 

National has a foreign department, Judson-Sheldon Divi- 
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sion, which formerly did business under the name of Jud- 
son-Sheldon Corporation and predecessor companies, 
which has representatives in 18 of the principal cities of the 
United States, Hawaii and the United Kingdom. The Jud- 
son-Sheldon Division of National and its predecessor com¬ 
panies have specialized in the foreign forwarding business 
since 1870, and handled 22,100 such shipments in 1945 and 
32,800 in 1946, respectively, including those handled for 
UNRRA and the French Purchasing Mission. The person¬ 
nel and facilities of the Judson-Sheldon Division will be 
available to Applicant. 

National has arrangements with approximately 2100 
trucking companies in the United States for the perform¬ 
ance of pickup and delivery service and the transportation 
of freight between cities. National’s tariff No. 121-B, I. C. 
C. F. F. No. 26, effective January 1,1946, with supplements, 
contains a list of the motor carriers which participate in 
tariffs filed by or on behalf of National with the Interstate 
Commerce Commission. All arrangements of National with 
these trucking companies will be available to Applicant. 

National does not presently engage in freight forwarding 
service by air and has no contract for the performance of 
such service with either direct or indirect {dr carriers. 

National handles between 1% and 2 billion pounds of do¬ 
mestic freight per year. Applicant is of the opinion 
5 that part of this freight, as well as the foreign 
freight National handles, can be moved in air freight 
forwarding service at a compensatory rate to Applicant 
and to the public advantage. 

VI 

Proposed Operations op Applicant. Applicant, if so au¬ 
thorized by the Board, intends to operate as an air carrier 
of freight between all cities of the United States, through 
the use of both scheduled and non-scheduled air carriers, 
and between all points in the United States, on the one 
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hand, and all points outside the United States, on the other, 
through the use of both scheduled and non-scheduled air 
carriers engaged in whole or in part in foreign operations. 
A more detailed description of the proposed operations of 
Applicant is contained in a statement attached hereto and 
marked NAF Exhibit No. 5. 

Based upon the long and successful operations of 
National, its parent company, and the knowledge and skill 
of National’s employees, of which Applicant will have the 
benefit, Applicant believes that it can successfully conduct 
a domestic and foreign air freight forwarding business. 
This aspect of freight forwarding is substantially unde¬ 
veloped. 

As a study of the traffic potentialities of domestic air 
freight forwarding service Applicant, in order to obviate 
further burdening the record of this proceeding and the 
mails, adopts the joint Exhibit AEI-1 and Exhibit UAF-1 
of Acme Air Express, Inc., Docket No. 1479 et al., and Uni¬ 
versal Air Freight Corporation, Docket No. 681 et al., which 
is incorporated herein by reference and marked NAF Ex¬ 
hibit No. 6, as modified by listing the assembling and dis¬ 
tribution stations of National Carloading Corporation. 
This exhibit is an excerpt from a study of domestic freight 
forwarder traffic in which motor carriers participate which 
was introduced in evidence in a current proceeding of the 
Interstate Commerce Commission, entitled Freight For¬ 
warders—Motor Common Carriers, Agreements, Docket 
MC 29493. 

Applicant is convinced that there is a public need for its 
service, and that existing air carriers will not only be de¬ 
prived of revenue by virtue of Applicant’s operations, but 
rather their revenues will be increased. Such a develop¬ 
ment has taken place in other transportation media, and 
there is no reason to believe that a similar development will 
not take place in air transportation. Moreover, the de¬ 
velopment of air freight may result in the diminution of 
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the cost of transporting mail and passengers by air, in 
which event the public will benefit in the reduced cost of 
such transportation, as well as securing an additional 
6 and unique type of freight service. The basic factors 
involved in establishing air cargo service are set 
forth in an outline attached hereto and marked NAF Ex¬ 
hibit No. 7. 

Applicant owns no aircraft and does not presently con¬ 
template engaging in direct operations as an air carrier, 
but does request authority so to do in the event such direct 
operations become necessary or desirable. That authority 
is desired for both domestic and foreign service. If such 
authority be granted by the Board and utilized by Appli¬ 
cant, competent personnel experienced in the direct opera¬ 
tion of aircraft will be employed by Applicant. 

vn 

Authority Sought. Applicant seeks whatever authority 
of whatever classification the Board may determine to be 
just and proper after hearing in this proceeding whereby 
Applicant will be authorized to provide the considered 
service. 

Additionally Applicant seeks exemption under the provi¬ 
sions of Section 1 (2) of the Civil Aeronautics Act of 1938 
if exemption should appear just and proper to the Civil 
Aeronautics Board after hearing in this application. 

Wherefore, Applicant prays that it be granted the requi¬ 
site authority in the form of a temporary or permanent 
certificate of public convenience and necessity, or in the 
form of exemption, whereby it will be authorized to pro¬ 
vide services as a direct and an indirect air carrier in the 
forwarding of express or property between all states of the 
United States, through the use of scheduled and non- 
scheduled air carriers, and also between all points in the 
United States on the one hand, and all points outside the 
United States on the other, either in direct operations or 
through the use of scheduled and non-scheduled air carriers 
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engaged in foreign commerce for all or a portion of said 
transportation. 

Respectfully submitted: 

National Air Freight 
Forwarding Corporation 
( s) T. R. Hudd 
By T. R. Hudd 
President 


49 Amended Application for Permanent or Temporary 
Certificate, Docket 681, Amendment No. 1—Veri¬ 
fied and Filed February 10, 1947. 

Comes now National Air Freight Forwarding Corpora¬ 
tion, and respectfully represents to the Civil Aeronautics 
Board as follows: 

I 

Applicant. National Air Freight Forwarding Corpora¬ 
tion, hereinafter referred to as Applicant, is a corporation 
organized under the laws of the State of Delaware, pur¬ 
suant to a Certificate of Incorporation duly filed with the 
Secretary of State of Delaware on November 18, 1946. 

n 

Authority Previously Sought. Applicant filed on Jan¬ 
uary 24, 1947, an application with the Civil Aeronautics 
Board for authority in the form of a temporary or perma¬ 
nent certificate of public convenience and necessity, or in 
the form of exemption, whereby it will be authorized to 
provide services as a direct and an indirect air carrier in 
the forwarding of express or property between all states 
of the United States, through the use of scheduled and non- 
scheduled air carriers, and also between all points in the 
United States on the one hand, and all points outside the 
United States on the other, either in direct operations or 
through the use of scheduled and non-scheduled air car¬ 
riers engaged in foreign commerce for all or a portion of 
said transportation. 

This application was assigned Docket No. 2774. 
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ni 

Authority Herein Sought. Applicant is informed and 
believes that under the rules of tbe Civil Aeronautics 
Board, an application for operating authority, or for ex¬ 
emption, to carry on domestic service as an air carrier, 
direct or indirect, should be contained in an application 
physically separate and apart from a similar request with 
respect to foreign service. Accordingly, Applicant asks 
that its previous application, Docket No. 2774, be amended 
so as to delete therefrom Applicant’s request for operating 
authority as a carrier, direct or indirect, or for exemption, 
insofar as such request pertains to operations between all 
points in the United States, on the one hand, and all points 
outside the United States, on the other hand. Applicant is 
filing a separate application simultaneously with this 
amended application for authority, or exemption, to conduct 
its proposed foreign operations. 

Wherefore, Applicant prays that its pending applica¬ 
tion, Docket No. 2774, be amended in the manner hereinbe¬ 
fore stated, and that it be granted the requisite authority 
in the form of a temporary or permanent certificate of pub¬ 
lic convenience and necessity, or in the form of exemption, 
whereby it will be authorized to provide services as a direct 
air carrier, and indirect air carrier, in the forwarding of 
express or property between all states of the United States 
and the District of Columbia, through the use of scheduled 
and non-scheduled air carriers. 

Respectfully submitted, 

National Air Freight 
Forwarding Corporation 
(s) T. R. Hudd 
By T. R. Hudd 

President 
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859 NAF Exhibit 3. 

BALANCE SHEET AND PROFIT AND LOSS STATE¬ 
MENT OF NATIONAL CARLOADING CORPORA¬ 
TION AS OF SEPTEMBER 30, 1946. 

NATIONAL CABLOADING COBPORATION 

Balance Sheet as of September 30, 1946 

I. CURRENT ASSETS 


Cash. $1,993,127 

Working Advances. 7,642 

Notes Receivable . $ 15,015 

Accounts Receivable. 4,189,306 

Less: Reserve for Doubtful 

Accounts . 36,204 4,168,117 

Materials and Supplies. 28,182 

Total Current Assets. 6,197,068 

n. SPECIAL FUNDS AND DEPOSITS 

Special Deposits. $ 67 

Total Special Funds. 67 

III. INVESTMENT SECURITIES AND ADVANCES 

Investments in affiliated companies. 143,634 

Other Investments. 621 

Total Investment Securities and Advances 144,255 

IV. TANGIBLE PROPERTY 

Transportation Property. $ 201,560 

Less: Depreciation and Amortiza¬ 
tion Reserve—Transporta¬ 
tion Property. 114,544 87,016 

Total Tangible Property. 87,016 


V. INTANGIBLE PROPERTY 


Organization . 13,663 

Total Intangible Property. 13,663 
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VI. DEFERRED DEBITS AND PREPAID EXPENSES 

Prepayments . 38,588 

Other Deferred Debits . 444,507 

Total Deferred Debits and Prepaid Ex¬ 
penses . 483,095 

Total Assets . $6,925,164 

vin. current liabilities 

Accounts Payable. $3,801,858 

Accrued Taxes. 552,575 

Total Current Liabilities. 4,354,433 

X. RESERVES 

Other Reserves. 395,909 

Total Reserves . 395,909 

XII. CAPITAL AND SURPLUS 

Capital Stock. 1,486,000 

Total Capital Stock. 1,486,000 

Unearned Surplus. 708,000 

1. Paid in $708,000. 2. Other $, None. 

Earned Surplus—Unappropriated {Deficit )... 19J.78 

Total Capital and Surplus. $2,174,822 

Total Liabilities . $6,925,164 
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860 NATIONAL, CARLOADING CORPOBATION 

FORWARDER OPERATING INCOME 

For Period from January 1, 1946 to September 30, 1946 

Operating revenues . $6,976,698 

Operating expenses . 6,079,887 

Revenue from forwarder operations. 896,811 

Transportation tax accruals . 2,049 

Revenue, less taxes from forwarder opera- \ 

tions. 894,762 

Dividend and interest income. 172 

Miscellaneous income. 444,412 

Total Other Income . 444,584 

Total Income . 1,339,346 

Provision for uncollectable accounts. 25,892 

Miscellaneous income charges. 357,961 

Total Income Deductions . 383,853 

Net income before fixed charges and in¬ 
come taxes. 955,493 

Other interest deductions. 8 

Total Fixed Charges. 8 

Net income before provision for income 

taxes. 955,485 

Income taxes. 423,486 

NET INCOME. $ 531,999 


Income balance transferred to earned sur¬ 
plus . $ 531,999 

• ••••••••• 
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NAF Exhibit 8. 

873 Statement of John K. Cunningham, 

Secretary of National Air Freight 
Forwarding Corporation. 

Name. My name is John K. Cunningham. My office is 
located at 19 Rector Street, New York City. 

Capacity. I am the Secretary, and a Director, of Appli¬ 
cant, National Air Freight Forwarding Corporation. I 
testify in this proceeding in support, of the application of 
National Air Freight Forwarding Corporation for a per¬ 
mit as a direct and indirect air carrier in domestic and 
foreign service. 


875 Paragraph III — Ownership. The capital stock of 
Applicant, consisting of 10 shares, having no par 
value, is entirely owned by National Carloading Corpora¬ 
tion. The capital stock of National Carloading Corpora¬ 
tion, with the exception of less than 1%, which is divided 
between sixteen (16) individual stockholders, is owned by 
Standard Carloading Corporation. Ownership of the stock 
of Standard Carloading Corporation is, in turn, held by 
three companies—Chesapeake & Ohio Railway Company, 
Pere Marquette Railway Company, and Southern Tier 
Development Company. The stock of the latter company 
is wholly owned by Erie Railroad Company. A survey, 
which I made about January 15th, revealed at that time 
that Chesapeake & Ohio Railway Company had 82,744 
stockholders, Pere Marquette Railway Company had 12,788 
stockholders, and Erie Railroad had 28,204 stockholders. 
It was not feasible to attempt to determine the citizenship 
of these thousands of individuals; but it is believed that 
the great majority of them are citizens of the United 
States. Chesapeake & Ohio Railway Company and Pere 
Marquette Railway Company are controlled by Alleghany 
Corporation. 
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Paragraph TV—Financial Data. Applicant’s present 
capital is $1,000.00. This is the minimum amount of cap¬ 
ital which a corporation must have to be organized under 
the laws of the State of Delaware. However, as I earlier 
stated, Applicant is a wholly owned subsidiary of National 
Carloading Corporation. In the event Applicant is author¬ 
ized by the Civil Aeronautics Board to engage in oper¬ 
ations, as a direct or indirect air carrier. Applicant will 
be permitted to avail itself of the capital resources of 
National Carloading Corporation. 

The total capital and surplus of National Carloading 
Corporation, as is indicated in Applicant’s Exhibit No. 3, 
which is attached to the application, was on Sep- 
876 tember 30, 1946, $2,174,822. Moreover, as is indi¬ 
cated in Page 2 of Exhibit No. 3, the net income of 
National Carloading Corporation for the period January 
1, 1946-September 30, 1946 was $531,999. While final 
figures are not yet determinable, it now appears that the 
net income of National Carloading Corporation for the 
year 1946 will be approximately $750,000. Accordingly, 
Applicant will he able, from a financial viewpoint, to 
engage in operations, as a direct or indirect carrier, in the 
event it is authorized to do so by the Board. 

Paragraph V—Operations of Parent Company. Mr. 
Giles Morrow, who is the Executive Secretary and General 
Counsel of the Freight Forwarders Institute, has testified 
with respect to the history, nature and scope of operations 
of a so-called “surface” freight forwarder. In all essen¬ 
tial respects the operations of National Carloading Corpo¬ 
ration are similar to those of any other freight forwarder, 
and whatever differences exist between the operations of 
National Carloading Corporation and other freight for¬ 
warders are differences based upon size and local 
conditions. 

• ••••••*•• 

I think it will suffice if I add a few additional facts with 
respect to National’s organization and operations. National 
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has been engaged in freight forwarding operations since 
October 22,1931, and now has 91 offices in the United 
877 States, having recently opened an office at Norfolk, 
Virginia, and 2 offices in Mexico, at Monterrey and 
Mexico City, respectively. It handles about l-V/> billion 
pounds of freight per year. National has approximately 
3,000 employees, of which about 300 are actively engaged in 
soliciting freight forwarding business. National maintains 
facilities for consolidating carload and truckload shipments 
in all of the principal cities of the United States, a list of 
which is attached to the application as a part of Exhibit 
No. -6. In the event Applicant is granted authority by the 
Board to engage in operations as a direct and/or indirect 
air carrier, those employees will be available to Applicant. 


895 NAF Exhibit 3 (Revised). 

BALANCE SHEET AND PROFIT AND LOSS STATE¬ 
MENT OF NATIONAL CARLOADING CORPORA¬ 
TION AS OF JUNE 30, 1947. 

NATIONAL CARLOADING CORPORATION 

Balance Sheet as of June 30, 1947 


I. CURRENT ASSETS 


Cash . 

Working Advances. 

Notes Receivable. 

Accounts Receivable. 

.. $ 45,003 
.. 4,640,515 

$2,590,465 

9,345 


Less: Reserve for Doubtful 


Accounts . 

38,662 

4,646,856 

Materials and Supplies. 


24,849 

Total Current Assets. 


7,271,515 


II. SPECIAL FUNDS AND DEPOSITS 

Special Deposits.$ 141 

Total Special Funds. 141 














32 


III. INVESTMENT SECURITIES AND ADVANCES 


Investments in Affiliated Companies. 144,635 

Other Investments. 544 

Total Investment Securities and Advances 145,179 

IV. TANGIBLE PROPERTY 

Transportation Property.$ 283,153 

Less: Depreciation and Amortiza¬ 
tion Reserve—Transporta¬ 
tion Property. 125,033 158,120 

Total Tangible Property. 158,120 

V. INTANGIBLE PROPERTY 

Organization . 13,663 

Total Intangible Property. 13,663 

V. DEFERRED DEBITS AND PREPAID EXPENSES 

Prepayments . 50,814 

Other Deferred Debits. 580,509 

Total Deferred Debits and Prepaid Ex¬ 
penses . 631,323 

Total Assets . $8,219,941 

Yin. CURRENT LIABILITIES 

Accounts Payable. $3,799,622 

Accrued Taxes . 956,861 

Total Current Liabilities. 4,756,483 

X. RESERVES 

Other Reserves . 372,262 

Total Reserves . 372,262 

xn. CAPITAL AND SURPLUS 

Capital Stock. 1,486,000 

Total Capital Stock. 1,486,000 
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Unearned Surplus. 708,000 

1. Paid in, $708,000. 2. Other $, None. 

Earned Surplus—Unappropriated. 897,196 


Total Capital and Surplus. $3,091,196 

Total Liabilities . $8,219,941 

896 NATIONAL CARLOADING CORPORATION 

FORWARDER OPERATING INCOME 

For Period from January 1,1947 to June 30, 1947 

Operating revenues . $5,934,195 

Operating expenses . 4,753,007 


Revenue from forwarder operations. 1,181,188 

Transportation tax accruals. 2,846 


Revenue, less taxes from forwarder opera¬ 
tions . 1,178,342 

Dividend and interest income. 1,168 

Miscellaneous income. 468,308 


Total Other Income. 469,476 

Total Income. 1,647,818 

Provision for uncollectable accounts. 6,000 

Miscellaneous income charges. 325,548 


Total Income Deductions. 331,548 

Net income before fixed charges and income 

taxes. 1,316,270 

Other interest deductions. 19 


Total Fixed Charges.. 19 

Net income before provision for income taxes 1,316,251 


Income taxes . 519,861 

Net Income .. $ 796,390 


Income balance transferred to earned surplus $ 796,390 

• **•••*•*# 
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1389 Examiner’s Report of April 21, 1948, 

Pages 67 and 68. 

National Air Freight Forwarding Corporation, Dockets 
Nos. 2774 and 2797.—Applicant seeks authorization to 
operate in domestic and foreign air freight forwarding. 
It is a corporation organized under the laws of the State of 
Delaware, with an authorized capital of $1,000,000. All of 
its stock is held by the National Carloading Corporation; 
the stock of the latter company is held by the Standard Car¬ 
loading Corporation, a holding company. The stock of the 
Standard Carloading Corporation is held in turn by the 
Chesapeake and Ohio Railway Company, Pere Marquette 
Railway Company, and the Southern Tier Development 
Company. The stock of the Southern Tier Development 
Company is held by the Erie Railroad Company, so that the 
applicant, through stock ownership, is controlled by the 
three railroads, Chesapeake and Ohio, Pere Marquette, and 
Erie. The applications filed do not specifically request ap¬ 
proval of such control relationships pursuant to section 408 
of the Act, but it is covered in the general request for full 
authorization. 

The National Carloading Corporation has operated as a 
freight forwarder since October 22, 1931. Under a permit 
granted by the Interstate Commerce Commission it is au¬ 
thorized to handle general commodities between all points 
in the United States and is one of the three largest freight 
forwarders. It handles about l 1 /* billion pounds of freight 
annually. To date no transportation of merchandise by air 
has been undertaken because of the Board’s ruling in Uni¬ 
versal Air, Investigation Forwardvng Activities, supra. 

National Carloading Corporation maintains 92 terminals 
or agencies at principal points throughout the United 
States, has contracts with approximately 2,100 trucking 
companies, and serves over 65,000 shippers, many of whom 
it believes will be air cargo customers. It also controls 

1390 and operates as a division, the Judson-Sheldon Cor¬ 
poration, which functions in overseas and foreign 
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commerce with representatives in London, Mexico City, and 
other important foreign points. It maintains export offices 
in 22 American cities and has handled consolidated ship¬ 
ments to many foreign countries. Where the laws of the 
countries permit, it has handled these shipments as a regu¬ 
lar freight forwarder. In 1946, 32,800 export shipments 
were handled. 

The officers and directors of the applicant and of the 
National Carloading Company are all citizens of the United 
States. The Chesapeake and Ohio Railway Company, Pere 
Marquette Railway Company, and Erie Railroad Company 
have more than 120,000 stockholders, the great majority of 
whom are citizens of the United States. 

During the first six months of 1947, National Carloading 
Corporation had a net income, after taxes, of $796,000. As 
of June 30, 1947, its assets were over $8,000,000, of which 
$7,000,000 are listed as current assets. Its tangible prop¬ 
erty was listed at $158,000. Total capital and surplus was 
over $3,000,000. 
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Opinion, Order and Economic Regulations, 9 C.A.B. 473. 

Following is the printed opinion of the Civil Aeronautics 
Board, in Docket No. 681, et al., Air Freight Forwarder 
Case, decided September 8, 1948, 9 C. A. B. 473, its Order 
and Economic Regulations, Amendment 292.6 adopted as a 
part of the Order, the Opinion appears in the transcript at 
pages 1549-1657; the Order appears in transcript at pages 
1658-1664; and the Economic Regulations appear in tran¬ 
script at pages 1665-1675. 
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Docket No. 681 et al . 1 

AIR FREIGHT FORWARDER CASE 


Decided September 8 , 191)8 


Air express as heretofore conducted under contracts between Railway Express 
Agency, Inc., and the certificated air carriers found to be a separate and 
distinct expedited service, differing in essential details from air freight service, 
and its continuance found to be in the public interest. 

Present exemption order under section 1 (2) of the Act, which permits Railway 
Express Agency, Inc., to engage in air express operations as an indirect air 
carrier under contracts with the certificated air carriers, continued in effect 
Applications of Railway Express Agency, Inc., in all other respects deferred. 
Railway Express Agency, Inc., directed to negotiate new contracts with certifi¬ 
cated air carriers accomplishing certain revisions of the existing contracts. 
Services proposed by air freight forwarders found to meet a public need and to 
be in the public interest 

Exemption under section 1 (2) of the Act to enable air freight forwarders to 
operate as indirect carriers for a temporary period, not to exceed 5 years, 
under regulations issued by the Board, ordered. Applications of freight 
forwarders for certificates of public convenience and necessity denied. 
Relationships within the provisions of section 408 existing between Mississippi 
Valley. Transportation Company and the Illinois Central Railroad, and between 
• National Air Freight Forwarding Corporation and National Carloading Cor¬ 
poration, found to be not consistent with the public interest and disapproved. 
Application of Universal Air Freight Corporation so far as it involves approval 
of certain relationships under section 408 dismissed without prejudice. 
Other relationships under section 408 approved. 

Appearances: 

Nathanial T. Helman for ABC Air Freight Company, Inc. 

Homer S. Carpenter, Drew L. Carr away, James L. Givan, and Harry A. Murphy 
for Acme Air Express, Inc. 

E. F. Howington for Aero Corporation. 

Charles W. Steadman for Airborne Coordinators. 

Henry J. Rogers for Airborne Flower Traffic, Inc. 

William Hoeft tor Air Brokers, Inc. 

Jack Smith Nelson for Air Cargo Forwarding Agency, Inc. 

Warren J. Hickey for Air-Con, Inc. 

1 This proceeding also includes Dockets Nos. 1479. 1560, 2239, 2262, 2263, 2264, 2300, 
2304, 2327, 2343, 2344, 2381, 2382, 2410, 2416. 2419. 2420, 2421. 2424, 2433, 2439, 2443, 

2447, 2475. 2485, 2488, 2493, 2506, 2507, 2508, 2510, 2517, 2518, 2520, 2522. 2529. 2533, 

2534, 2540, 2544. 2551, 2554, 2557, 2561, 2583, 2601, 2608, 2609, 2627, 2628, 2629. 2630, 

2640, 2641, 2645. 2646, 2651, 2669, 2689, 2694, 2695, 2711, 2712, 2713, 2715. 2716. 2721, 

2726, 2727, 2730, 2731, 2734, 2744, 2745, 2748, 2749, 2759, 2760, 2772, 2774, 2781, 2782, 

2798, 2802, 2803, 2805, 2806, 2807, 2812, 2815, 2821, 2836, 2850, 2851, 2885, 2954, 2955, 

2957, 2958, 2969, 2970, 2973, 2974, 2979. 2980. 
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Lee Epstein, John H. Stewart, and Charles P. Taft for Air Dispatch, Inc. 

Martin S. EUe for Air Express International, Inc., and Air Express International 
Agency, Inc. 

David. Axelrod and Jack Goodman for Air Freight Forwarders, Inc., and 
Merchants Air Express, Inc. 

Leo Gitlin for Air Freighters. 

Carl W. Faucett for Air Freight Systems and Domestic Air Express. 

H. F. Gillis for Air Lanes Service, Inc. 

Julius R. Forman for Airlines Freight and Express Company. 

James E. Doherty, Jr., for All-Air Freight Company, Inc. 

Cyrus Falconer, Jr., and Edwin Kessler for Arcadia Air Cargo Co-ordinators, Inc. 
Thomas J. White for N. H. Beach, d. b. a. Seaport Shipping Company. (Port- 
i land, Oreg.) and A. J. Buckingham, d. b. a. Seaport Shipping Company (Seattle, 
Wash.). 

Peter A. Bemacki and Samuel L. Einhorn for Peter A. Bemacki. 

Bernard G. Cohn and Eugene L. Cohn for J. E. Bernard & Company, Inc. 
Samuel S. Sturim for Juck Borofsky, d. b. a. Fast Service Shipping Terminals. 
Edward Gallagher and Kenneth H. Jones tor Cloui-Lane. 

Albert R. Surgal and A. H. Robinson for Columbia Air Forwarding Co. 

David B. Mills for Commercial Airways Agency, Inc. 

Leslie Craven and Edward Bierma for Emery Air Freight Corporation. 

H. Ward Dawson, Jr., and Daniel Alksne for Fast Air Service Transport, Inc. 
Walter E. Gallagher and James D. Dtuhl for Fast, Inc. 

Orla St. Clair, Carl I. Wheat, and Stanley Morley for Federal Air Freight Co. 
of California, Inc. 

i James E. Doherty, Jr., for Flying Cargo, Inc. 

Milton Gilbert and Bentley Kassal for Gilbert Air Freight Corporation. 

C. J. Burrill for International Expediters, Inc., (Illinois) and for International 
Forwarding Co. 

l M. L. Golieb for International Expediters, Inc., (New York). 

Lester Karlin and Charles M. Trammell for International Veterans Air Lines, 
Inc. 

I Thomas P. Scanlon tor Lifsehultz Air Freight 

E. L. Williams for Lone Star Package Car Company, Inc. 

George J. Haney, Louis Libert, Thomas Morris, and W. L. Thompson, Jr., tor 
Mercury Airfreight Corporation. 

I William B. Browder and William J. O'Brien, Jr., for Mississippi Valley Trans¬ 
portation Co., Inc. 

George E. Wickcns tor Monarch Air Service. 

Bernard J. Hecht and Henry L. Kohn for National Air Cargo Co-ordinators, 
Inc. 

Maes H. Knowles for National Air Freight Forwarders, Detroit Board of 
Commerce, and International Air Freight Forwarders. 

John K. Cunningham and Robert E. Quirk tor National Air Freight Forward¬ 
ing Corporation. 

Herbert Burstein for National New York Packing & Shipping Co., Inc^ and 
Paco Service, Inc. 

Edward R. Hwass tor Nation-Wide Air Freight Consolidators, Inc. 

Coates Lear for Personal Air Freight Company. 

William Hattcroth and Rudolph J. Scholz for Phalanx Air Freight, Inc. 

Joseph F. Rankin and Orlando J. Bowman for Pioneer Air Freight. 

W. C. Mitchell, Jr., for Porto Rican Express Company. 

H. S. Marx and Peter IV. Wilson tor Railway Express Agency, Inc. 

S. S. Eisen for Republic Carloading and Distributing Co., Inc. 

Edward F. Gallagher for Richmond Airfreight Terminal (James W. Lack, 
partner). 

Joseph S. Crespi for W. P. Rose, d. b. a. Rapid Air Service. 

Charles R. Butz tor Rukert Terminals Corporation. 

• William F. White for San Francisco Overseas Corporation. 

C. Keating Bowie, Jr. for Security Freight Forwarding Company, Inc. 
George J. Haney, Louis Libert, and Morris Shapiro tor Skyways Freight For¬ 
warding Corporation. 

J. S. Gorby and C. E. Rhetts for Stark Air Shipping, Inc. 

Vernon C. Kohlhaas for Sun Transporters, Inc. 
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F. N. Melius, Jr., Harry C. Ames, and Wilmcr A. HiU for Universal Air Freight 
Corporation. 

Howard Simon and Michael N. Hers for viAir Service, Inc. 

Herman Hormel, Jr., and H. S. Hcnsel for Wells Fargo Carloading Company, 
Inc. 

Charles 0. Keigwin and Woodrow L. Taylor for Westcoast Aircraft Sales 
and Service, Inc. 

John Milton, Jr., for Western Air Freight Forwarders, Inc. 

John F. Baker and Bentley Ka»*al for World Wide Airways Express, Inc. 

Richard D. Brooks and Allen Dean for Air Freight Forwarder Association. 

Joseph A. Lowthcr, Paul Reibcr, and S. G. Tipton for Air Transport Associa¬ 
tion of America. 

John T. Budd for Air Transportation Magazine. 

Howard C. Westwood and Daniel M. Gribbon for American Airlines, Inc., and 
American Overseas Airlines, Inc. 

Charles McD. Gillan and G. Stewart Henderson for Baltimore Association of 
Commerce. 

Peter W. Nut ley for Baltimore & Ohio R. R. Co. 

C. Allen Elggren and Jackson W. Kendall for Bekins Van Lines Company. 

Hubert A. Schneider for Braniil Airways, Inc. 

Robert Henry for California Eastern Airways, Inc. 

R. B. Hankins for Capital Airlines, Inc. 

R. K. Easley and R. S. Maurer for Chicago and Southern Air Lines, Inc. 

A. H. Schwietert for Chicago Association of Commerce and Illinois Territorial 

Industrial Traffic League. 

Douglas K. Fuller for city of Cincinnati, Ohio. 

Clarence J. Muth tor city of Milwaukee, Wis., county of Milwaukee, Wis., and 
Milwaukee Association of Commerce. 

W. Reginald Jones for city of Oakland, Calif., Oakland Chamber of Commerce 
and Board of Port Commissioners. 

C. Edward Leasure and S. B. Redmond for Continental Air Lines, Inc. 

D. Franlclin Kell for Delta Air Lines, Inc. 

Edtoard J. Hickey, Jr. tor Department of Justice. 

E. Smythe Gambrell and Charles A. Moye. Jr., for Eastern Air Lines, Inc. 

Giles Morrow tor Freight Forwarders Institute. 

Albert F. Beitel, H. L: Britten, William J. Donovan, H. Struve Hensel, Norman 
T. Meyers, and William E. Miller for Independent Air Freight Association. 

Glen B. Eastbum and John M. Co'tello for Los Angeles Chamber of Commerce. 

John R. Mahoney tor Mortex Distributors, Inc. 

John R. Redican for New York State Department of Commerce. 

S. H. Moerman and Wilbur La Roe, Jr., for Port of New York Authority. 

W. E. Miller and Norman T. Meyers for Slick Airways Incorporated and The 

Flying Tiger Line. 

Arthur P. Lawler, William Riley, and Carl S. Rowe for Transcontinental & 
Western Air, Inc. 

Paul M. Godehn, Henry Hill, John T. Lorch, and J. Stanley Stroud for United 
Air Lines, Inc. 

Greer M. Murphy and John Munson for Civil Aeronautics Board. 

Petitions to intervene were granted by the Board for the following: Ameri¬ 
can Airlines, Inc., American Overseas Airlines, Inc., Braniff Airways, Inc., 
Chicago and Southern Air Lines, Inc., Continental Air Lines, Inc., Delta.<A4r 
Lines, Inc., Eastern Air Lines. Inc., Inland Air Lines, Inc., Mid-Continent Air¬ 
lines, Inc., National Airlines, Inc., Northeast Airlines, Inc., Northwest Airlines, 
Inc., Pennsylvania-Central Airlines Corp., Trans-Canada Air Lines, Transcon¬ 
tinental & Western Air, Inc., United Air Lines, Inc., Western Air Lines, Inc., 
Air Freight Forwarder Association, Air Transport Association of America, 
Bekins Van Lines Co., Baltimore Association of Commerce, city of Cincinnati, 
Department of Justice, Freight Forwarders Institute, Independent Airfreight 
Association, Inc., Port of New York Authority. 

Informal interventions were entered on behalf of: The Chicago Association 
of Commerce and Industry, Detroit Board of Commerce, The Los Angeles 
Chamber of Commerce, Milwaukee Association of Commerce, Oakland Chamber 
of Commerce, John T. Budd, publisher of the Air Transportation Magazine and 
Chairman of the Aviation Section of the New York Board of Trade. 
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Opinion 

By the Board : 

This proceeding has to do with the status of those air carriers which 
are not directly engaged in the operation of aircraft but which desire 
to engage indirectly in the air transportation of property. Consoli¬ 
dated into the proceeding are the requests of some 78 different appli¬ 
cants who seek authority by certificate of convenience and necessity 
or by order of exemption to engage as indirect air carriers in the 
transportation of property by air in domestic and overseas and foreign 
commerce, 2 using the services of both the certificated and the non- 
certificated air carriers. In this group is the Railway Express Agency, 
Inc., hereinafter referred to as REA, which seeks also an enlargement 
of its present order of exemption so that it may carry on its air express 
operations either under a certificate of convenience and necessity or 
under an exemption order which would not be of the temporary na¬ 
ture of its present exemption but would be subject to modification, 
suspension, or revocation only after a public hearing and finding by 
the Board. REA seeks, in addition, to engage as an indirect air 
carrier in the air transportation of property without restriction as 
to express, freight, or other classification, using the facilities of the 
noncertificated as well as the certificated air carriers. 

In order that all pertinent data might be made available to enable 
the Board to arrive at a sound conclusion in this matter we instituted 
and consolidated into this proceeding an investigation into all matters 
relating to and concerning the services of air carriers indirectly en¬ 
gaged m the air transportation of property, including the question of 
whether the public interest requires the continuance, limitation, modi¬ 
fication, or revocation of the temporary order of exemption under 
which REA has been operating its air express business since March 13, 
1941, and specifically including an inquiry as to the extent to which 
there is or may be a general need for air freight forwarder, air cargo 
forwarder, air express forwarder, or other similar indirect air carrier 
services. 

Practically all the certificated air carriers, the Air Transport Asso¬ 
ciation, Freight Forwarders Institute, ^dependent Air Freight Assch 
ciation, Air Freight Forwarder Association, Department or Justice, 
and representative civic organizations from several cities intervened 
by petition, while others appeared informally. 8 After due notice to 
the public and all interested parties, public Hearings were held 4 be¬ 
fore Examiner J. Earl Cox, who has issued his report. Exceptions to 
this report and briefs in support thereof have been filed and the Board 
has heard oral argument. 

The Board, in its opinion in the REA grandfather certificate case, 5 
reviewed the history of the status of express and forwarding com- 

* Because decisions of the Board under section 401 relating to overseas and foreign air 
transportation must be submitted to the President of the United States for approval, a 
separate opinion and order are being issued covering the applications for authorization to 
operate as indirect air carriers in overseas and foreign commerce. 

1 A full list of interveners is given on page 475. The applicants are hereinafter considered 
individually and so are not listed. 

• * Public hearings were held in New York, N. Y.. Chicago, Ill., Oakland, Calif., and Wash¬ 
ington, D. C., beginning February 17, 1947, and ending July 18, 1947. 

»Railway Express Agency, Grandfather Certificate, 2 C. A. B. 531 (1941). 
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panies in other fields of transportation and under other regulatory 
statutes, made a careful analysis of sections 1 (2), 1 (10), ana 1 (21) 
of the Civil Aeronautics Act and of the decisions of the courts and of 
the Interstate Commerce Commission, and came to the conclusion 
that “* * * in the light of the entire context and purpose of the 
Act, it seems to have the effect of dividing air carriers into two classes,, 
one consisting of those who undertake directly to engage in the car¬ 
riage by aircraft of*persons, property, or mail, and the other of those 
who undertake, indirectly or by lease or some other arrangement, to 
engage in the carriage by aircraft of persons, property, or mail.” • 

The Board concluded, with respect to BEA, that even though it 
acts as an intermediary between the shipper and the ultimate operator 
of the aircraft in which the shipment is carried, it nevertheless is 
engaged in the business of transporting property by air as a common 
carrier and is included in the definition of “air carrier” as set forth 
in section 1 of the Act. 7 The Board stated that those who, as common 
carriers, forward by air, whether Bailway Express Agency or some 
other type of forwarder, are air carriers within the meaning of the Act. 

This< lecision, which unequivocally classified BEA as an “air carrier” 
in its air express operations, was followed by the Universal case,* in 
which the Board carefully reviewed the air freight forwarding activi¬ 
ties of Universal Air Freight Corporation and concluded that Uni¬ 
versal, even though it had to handle its air cargo through BEA, which 
then had an exclusive air cargo contract with the airlines, also was an 
“air carrier” indirectly engaged in the air transportation of property. 
Since these two cases there has been no question, so far as the Board is 
concerned, that air express operations and air freight forwarder 
operations are covered by the Act and are subject to regulation by the 
Board. 

In the Universal case the Board found that the traffic then handled 
by Universal was not of sufficient volume to have any substantial effect 
on the total revenues of the airlines and ? further, that the facts re¬ 
vealed by the record in that proceeding did not furnish a sound basis 
upon which the respondent could be exempted so as to permit con¬ 
tinuation of its activities without authority of a certificate of public 
convenience and necessity, and therefore that the issuance of such an 
exemption would not be in the public interest.* Universal, accord¬ 
ingly, was ordered to cease and desist from its air freight forwarding 
operations. Since that decision BEA has been the only carrier 
authorized by the Board to engage indirectly in the transportation 
of property by air. 

Prior to World War I there had been active competition by the 
various express companies then operating, but after the United States 
entered that war, the Government took over the railroads and the 

• Id.. p. 536. 

» Section 1 (2) of the Civil Aeronautic* Act reads as follows: " 'Air carrier' means any 
Citizen of the United States who undertakes, whether directly or lndlrectlv or bv a lease or 
any other arrangement, to engage In air transportation : Provided, That the Anthorlty may 
bv order relieve air carriers who are not directly engaged In the operation of aircraft In air 
transportation from the provisions of this Act to the extent and for such periods as may be 
In the nubile Interest.” 

• Universal Air. Investigation Forwarding Activities. 3 C. A. B. 698 (1942). 

• Throughout the hearings Universal contended that It was not an air carrier and there¬ 
fore had not operated in violation of the Act. This position was not abandoned and no 
request for an exemption was made except in Its brief and in oral argument 

S> C. A. B.—473 
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director general of the railroads caused the express companies to com¬ 
bine into one organization. The American Railway Express Com¬ 
pany was thus brought into existence, and operated with the approval 
of the Interstate Commerce Commission and under the authorization 
of the Transportation Act of 1920. Later, following suggestions from 
members of the Interstate Commerce Commission, the railroads took 
over the surface express business and organized REA which was incor¬ 
porated under the laws of the State of Delaware December 7, 1928, 
and began operations in March 1929. 

REA's authorized capital consists of 1,000 shares of no-par-value 
stock, which have been distributed at $100 each to 70 different railroads 
whose respective holdings were determined by the amount of express 
business conducted by each. Six shares of stock are held by the Ca¬ 
nadian National Realties, Ltd., in trust, but all the rest is owned and 
Controlled by railroads of the United States. More than 75 percent of 
the stock is owned by companies incorporated under the laws of various 
States of the United States, and no stock may be transferred except to 
REA or to another railroad. There are 16 directors elected annually, 
15 of whom have railroad affiliations and are nominated and selected 
by districts as follows: 6 from the Eastern District, 5 from the Western 
District, and 4 from the Southern District. The sixteenth director, 
who is the president of REA, has no railroad affiliation, and is not 
nominated by district. All of the board of directors and all of the 
managing officers are citizens of the United States. REA is a non¬ 
profit organization in the sense that all its earnings are distributed 
annually among the 344 railroads over which it operates. 

REA now has 77,000 employees, serves 23,000 communities, owns 
18,000 motor vehicles which are in operation in 2,100 different cities, 
and transports express cargo over more than 197,000 miles of railroads, 
62,000 miles of airlines, and 29,700 miles of over-the-road truck lines. 
In localities where REA does not have its own vehicles it has contract 
engagements with motor carriers for pick-up-and-delivery services. 
To those communities not served by the railroads REA provides 
service through contracts with more than 735 over-the-road motor 
carriers. REA operates in the United States, including Alaska and 
Hawaii, and in Cuba, Canada, and Newfoundland. 1 * 

The first recorded air express transportation was in 1910. In 1919 
an attempt was made to fly a full plane load of express from New York 
to Chicago, but because of adverse weather conditions the cargo had to 
be transferred to rail for the final portion of the trip. In September 
1927 the American Railway Express Company entered into contracts 
with all the airlines then prepared to carry express, and in March 1929 
these contracts were assumed by REA and have since been renewed and 
enlarged upon. 

After the passage of the Civil Aeronautics Act in 1938 these con¬ 
tracts came before this Board for approval. In the grandfather case, 
supra , we found that REA was not entitled to a certificate of con¬ 
venience and necessity under the grandfather provision of the Act 
and dismissed its application. We found, however, that the air express 
services of REA under its various contracts with the airlines were, in 


10 Air express service is provided by REA to all these areas under contracts with direct 
air carriers. ..... . 
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the public interest, and simultaneously with the denial of its applica¬ 
tion, acting pursuant to section 1 (2) of the Act, we issued order serial 
No. 941 11 by which REA was relieved temporarily from the require¬ 
ments of section 401 (a) of the Act to the extent necessary to enable 
it, without obtaining a certificate of public convenience and necessity, 
to engage in the operations conducted by it with respect to the trans¬ 
portation of property by air pursuant to the air express contracts then 
existing and before the Board for approval. 

These original air express contracts gave to REA the exclusive right 
to handle all air cargo, excepting only certain property owned or used 
by the air carriers themselves. When the contracts were amended in 
1943 at the suggestion of the Board this exclusive feature was omitted, 
and as so amended the contracts were approved by Board opinion 
dated March 2,1943. 12 

As other air carriers were certificated, REA entered into additional 
contracts with them which were identical as to terms, conditions, and 
type of service to those which had been approved. The Board, finding 
that its action was in the public interest, issued order serial No. 5149, 
dated September 3, 1946, amending REA’s exemption as set forth in 
the order of March 13,1941, to read as follows: 

That Railway Express Agency, Inc., be and it is relieved temporarily from 
the requirements of section 401 (a) of the Act to the extent necessary to 
enable Railway Express Agency, Inc., without obtaining a certificate of 
public convenience and necessity, to engage in the operations conducted by 
it with respect to the transportation of property by air pursuant to (1) con¬ 
tracts existing between it and certain air carriers under investigation in 
Docket No. 325 on March 13, 1941, as such contracts were amended and as 
• so amended, approved by the Board by orders dated March 2, 1943, March 
12,1943, and March 31,1943, in Docket No. 848, and (2) any other contracts 
with air carriers operating under certificates of public convenience and neces¬ 
sity, issued or which may be issued by the Board, which contracts are or 
shall be identical as to terms, conditions, and type of service to be performed 
- by Railway Express Agency, Inc., to those mentioned In clause (1) above. 

Under this order REA still operates the air express business. The 
order is “subject to revocation by the Board at any time if it deems 
that the exemption herein granted is no longer in the public interest.” 

The air express contracts under which REA operates require REA 
to furnish adequate personnel and facilities for operating the air 
express business as an independent contractor, and not as an agent 
of the air company; to exert itself in all proper ways to promote the: 
air express business and to make it satisfactory to the public and to 
the air carrier. In return the carriers agree to carry all the normal 
amount of express tendered by REA, and in the event all the express 
offered cannot be carried on a particular flight, to carry the excess on 
the next available scheduled flight. In the event the cargo cannot be 
then carried, it is to be returned to REA for transportation by another 
air carrier or by surface transportation. The air carriers agree to 
load and unload all planes and to cooperate in every way possible with 
the Air Express Division of REA. The undertaking is a joint enter- 

E rise and its success depends upon the mutual cooperation which it 
as enjoyed in a very marked degree. 

“March 13. 1941. * 

** Railway Express Agreements, 4 C. A. B. 157 (1943) separate order* dated March 2, 
1943, March 12. 1943, and March 31, 1943. 
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REA operates at rates set forth in the tariff which it files with the 
Board, but under the agreement the rates contained in that tariff are 
fixed by the carriers operating through a traffic committee, which con¬ 
sists of one representative designated by each of the airlines. The 
action of this committee is final as to rates, except that rate changes 
between points served by two or more air companies having similar 
contracts with REA may not be made except with the consent of the 
air companies directly interested. The committee makes decisions also 
as to advertising, sales promotion, solicitation, division of traffic, and 
such other matters as may require carrier consideration. It has been 
customary for REA representatives to meet with this committee and 
take part in the discussions, but only the representatives of the airlines 
may vote. Committee action must have tne support of three-fourths 
of its voting power, which is apportioned among the member airlines 
according to the pound-miles of air express carried and the route miles 
operatedlby each. 

The contracts provide for the division of air express receipts as 
follows: REA deducts out-of-pocket expenses, many of whicn are 
enumerated in the contract, from the gross revenue, and the remainder 
is divided monthly—87L£ percent to the air carrier, 12 y 2 percent to 
REA. On plane-load shipments the agreements provide that the air 
carrier shall receive 85 percent of the gross revenue less insurance costs 
or actual losses suffered, and that the remaining 15 percent shall go 
into the general fund for distribution on the 87^-12i/| percent basis. 
The books of the Air Express Division of REA are subject at all times 
to inspection by the airlines. The air express agreements may be 
terminated by either party by the giving of a 6-months’ written notice. 

In 1946 REA served through its Air Express Division 880 cities in 
the United States, of which 427 were airport cities and the remaining 
were adjacent or nearby communities; 80 cities in Canada were served, 
of which 34 were airline points. Of its employees 895 were engaged 
solely in air express activities, and the equivalent of 189 more were 
similarly employed. This is exclusive of the time devoted to air ex¬ 
press by more than 300 commercial agents and by other supervisors 
and administrative employees of the company. In the larger centers 
REA has provided special air express vehicles, but all the facilities of 
REA have been made available for air express where needed. Dur¬ 
ing one test month 4,652 different vehicles were used by REA in han¬ 
dling air express. 

In 1928, the first full year of operation of the air express business, 
17,006 shipments were handled. In 1946, 3,146,000 shipments were 
handled. In 1928 the revenue was $130,744.29, whereas in 1946 the 
revenue amounted to $14,717,645.66. In 1928 the sum of $67,542.13 
was paid to the certificated airlines; in 1946 the air carriers’ share 
amounted to $9,451,554.30. During the first 4 months of 1947 gross 
air express revenue amounted to $,%726,168.26, as compared with $3,- 
631,978.57 for the first 4 months of 1946, an increase of 57.66 percent, 
and the amount paid to the air carriers for the 4 months in 1947 totaled 
$3,663,190.17 as compared with $2,240,007.16 for the same months of 

1946, an increase of 63.53 percent. For the year ended September 30, 

1947, air express revenues of the air carriers totaled $11,408,440. 
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Prior to October 1, 1944, no distinction was made between air ex¬ 
press and air freight, and all air cargo was carried as air express, but on 
that date American Airlines, Inc., filed the first air freight tariff and 
inaugurated air freight service. Transcontinental & Western Air, 
Inc., filed the next air freight tariff in July 1945 and the other airlines 
gradually followed this leadership, so that by August 1, 1947, every 
trunk-line air carrier had a tariff on file and was in the air freight busi¬ 
ness. The difference between air express and air freight lies princi¬ 
pally in the ground and accessorial services provided and in the amount 
of the rates charged shippers for the respective services. Air freight 
is carried at rates usually less than half those assessed against air 
express. 13 

Air freight frequently moves on the same plane with air express 
and the airport-to-airport transit time is often the same. At the 
lower tariff rates it would be expected that air freight would develop 
rapidly and would divert from air express a large portion of its 
patronage. The record shows that air freight has advanced with tre¬ 
mendous strides. During 1946 the certificated airlines carried over 
14.8 million ton-miles of cargo which was classified as air freight. 
This was increased to 35.9 million ton-miles in 1947. Air freight rev¬ 
enues for the 12 months ended September 30, 1946, were $2,727,728 as 
compared to $7,337,155 for the year ended September 30,1947. After 
World War II the carrying of air freight was promoted intensively by 
the noncertificated cargo carriers. In 1946 their tonnage was more 
than twice that of the certificated carriers and the indications were 
that their volume for the full year of 1947 would at least equal that of 
1946. 

In spite of this heavy influx of air freight business, REA’s air ex¬ 
press operations have produced a steady and substantial increase in 
air express business, although express rates to the public have aver¬ 
aged about 61 cents per ton-mile as compared to an average of approx¬ 
imately 26 cents per ton-mile for air freight. A comparison of re¬ 
ceipts by the airlines shows that REA’s payments to the airlines for 
September 1946 averaged 41.45 cents per ton-mile for all express car¬ 
ried. During the same period the average gross revenue of the certif¬ 
icated carriers for air freight amounted to 28.44 cents per ton-mile. 
For the 12-month period ended September 30,1947, REA’s air express 
payments to the trunk-line air carriers averaged 39.09 cents per ton- 
mile, and to the feeder line carriers 40.33 cents per ton-mile. Dur¬ 
ing the corresponding period the gross air freight earnings of the 
trunk lines averaged 25.63 cents per ton-mile, and of the feeder lines 
28.43 cents. 

REA in its air express operations performs many services and un¬ 
dertakes many duties which the airlines themselves must perform in 
connection with air freight, and which add to the costs that must be 
deducted before a net air freight revenue figure can be determined. 

u A 50-pound package can be sent over a certificated carrier by air freight from New York 
to San Francisco for $15.50 Including pick-up and delivery charges, whereas the same 
package sent by air express would cost $36.84. The difference Is still greater on larger 
shipments. A 200-pound shipment between the same nolnts won’d cost $54.20 air freight, 
as compared with $147.36 air express. Between New York and Chicago the difference for a 
50-pound shipment is the difference between $10.75 for air express and $4.50 for air freight; 
for a 200-pound shipment air express Is $42.08 as against $18.15 for air freight. (RRA 
Tariff C. A. B. 64 Air Freight Rates, Freight Tariffs, Agent Johnson, C. A. B. Nos. 2 and 3). 
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Because of this fact the differential to the air carriers between the 
ton-mile revenue realized from air express and from air freight is 
greater than the figures just given would indicate, 
i In connection with air express REA, pursuant to the provisions of 
the air express contracts, assumes the responsibility for all pick-up- 
and-delivery services, collects all shipping charges, arranges tne rout¬ 
ing, supervises transfers, and performs the accounting functions neces¬ 
sary to keep an accurate record of the business and to make proper 
allocation of costs and accurate distribution of funds among the vari¬ 
ous airlines. Air express is essentially a small-package business en¬ 
tailing a tremendous amount of detail in physical handling as well as 
in the accounting. The average size of air express shipments has been 
well under 20 pounds, and in September 191G the average revenue per 
Shipment amounted to $4.68, of which the airlines received $3.01, 
while $1.67 was retained by REA to cover out-of-pocket costs com¬ 
puted at $1.24, indirect costs, overhead, and profits. 

Air express frequently must be carried part way by surface car¬ 
riers because the airlines do not reach the shipments’ ultimate termini, 
or because of flight interruptions due to adverse weather conditions, 
mechanical failures, or other difficulties. In 1946 about 30 percent of 
air express business represented off-airline traffic and moved part way 
in surface transportation. It is reasonable to expect that the percent¬ 
age of off-airline traffic will decrease as the air carrier systems are 
enlarged and as new points and more cities are certificated for air 
carrier service, but there are still numerous towns and communities 
in the United States that do not have air service now, and may not 
in the foreseeable future. No definite figures are available to 
show the amount of air express that is transferred to surface carriers 
because of flight interruptions, but REA stated that in one prewar 
fair-weather month in which a check was made approximately 5.5 per¬ 
cent of the air-express was kept moving toward destination m substi¬ 
tuted service, and in April 1946 the amount so moved was 6.9 percent. 
As technological improvements are made in aircraft and in air navi¬ 
gation methods, all-weather flights and greater regularity of schedules 
will be attained, and the need for substituted service can be expected 
to decrease proportionately. 

When air express is transferred to surface carriers it is given pre¬ 
ferred treatment and frequently, under special arrangement, is car¬ 
ried by trains or motor venicles that do not haul surface express. The 
air express agreement provides that in cases where air express ship¬ 
ments do not make better transit time than they would have in express 
transportation by other than air service, the charges for such ship¬ 
ments may be reduced to surface express rates. 

In the large centers REA maintains regular pick-up and delivery 
routes which are served by its trucks at specified hours of the day, 
and in the heavier manufacturing areas such as the garment section 
of New York City REA employees are assigned to the various fac¬ 
tories where they collect the shipments, prepare the waybills, and 
have the packages ready for the truck at its scheduled arrival. Spe¬ 
cial pick-up service is given when requested at any hour of the day or 
night. Customarily the shipments after being picked up are brought 
to a downtown warehouse or dock from which they are carried to 
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the airport on one of the so-called tripper services, which are main¬ 
tained on schedules set up to meet the various airplane flights. How¬ 
ever, if necessary, shipments are given expedited service to the airport 
by special vehicle so that they may be dispatched on the earliest avail¬ 
able plane. Upon arrival at the destination airport each shipment 
is picked up by REA, taken to its central office, and from there given 
either regular route or special delivery service as the case may require^ 
Upon request, special delivery service is given directly from the air¬ 
port. Special pick-up and delivery operations are performed at regu¬ 
lar tariff rates and there are no increased charges for Saturday, Sun¬ 
day, holiday, or night services. If the destination is a nonairport 
city, REA arranges for the earliest possible transshipment by surface 
carrier. REA always handles each shipment individually from one 
consignor to one consignee. 

Before delivering shipments to the direct air carrier, REA prepares 
waybills and manifests which list the number of pieces in each mul¬ 
tiple shipment and supplies information as to the weight of each 
package, the point at which the shipment is to be transferred, the 
air destination, and the ultimate point of delivery. This detail is 
important for loading purposes, for convenience in handling, and 
for tracing. Valuable shipments, especially those valued at $5,000 
or more, frequently are specially insured, sent under seal, and han¬ 
dled, while in surface status, on vehicles equipped with safes and 
armed attendants. The office of destination is notified of the time of 
expected arrival by teletype, telephone, or telegraph, and if there is 
any delay special tracing service is immediately instituted. Records 
are kept showing the detailed movement of these shipments and the 
charge for the service is set forth in the air express tariffs and depends 
to some extent on shipment value. 

Representatives of various trade associations, chambers of com¬ 
merce, and nationally-known merchandising houses, department 
stores, newsreel companies, publishing houses, advertising agencies, 
mail-order firms, florists, art dealers, and manufacturers of many 
products, including ladies’ wearing apparel, medicines, dental sup¬ 
plies, jewelry, automobiles, airplane parts, electrical supplies, dairy 
equipment and other machinery, testified as to the public need for the 
air express services of REA, stating that they had used this service and 
had found it more expeditious and more dependable than the air 
freight service of the direct carriers, and that through its use they 
were afforded an essential coordinated air and surface transportation 
reaching communities and customers not on any airline. Their testi¬ 
mony was that the greatest opportunity for increasing the value of 
air cargo service lies in the possibilities of improving the ground 
services. They supported the applications of REA and of the air 
freight forwarders. 

From the foregoing and all the other facts of record we find that 
the air express service now being performed by REA meets a public 
need and that the public interest requires the continuance of such air 
express service. Even the certificated carriers who oppose REA’s 
application for a larger and more permanent authorization admit 
that the air express services of REA are in the public interest and 
join in a request that such operations be continued until the airlines 
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as a group are ready to take over all air express operations. 14 They 
suggest no date on which, or time limit within which, this proposed 
operation can be made effective and the record contains nothing which 
would lead us to the conclusion that any such goal will be reached 
within any reasonably foreseeable future period. 

The certificated carriers in 1941 organized Air Cargo, Inc., herein¬ 
after referred to as ACI, mainly for the purpose of conducting re¬ 
search into air cargo problems. 15 ACI was dormant during the war, 
but in 1947 was reactivated and its charter amended so that it might 
perform, among other things, certain defined functions connected with 
the handling of air cargo. However, its operations are so limited that 
it will not operate as an indirect air carrier and consequently will 
not take over the functions of REA in the air transportation of 
property, nor will it operate as an air freight forwarder. 

Under contracts between ACI and individual carriers, ACI is given 
authority to enter into, modify, or terminate contracts on behiuf of 
each member for pick-up-and-aelivery services. 1 ® It is also author¬ 
ized to provide, directly or indirectly, pick-up and delivery service at 
domestic certificated points and tripper services between such points 
and the airports through which they are served. It may provide 
joint cargo terminal facilities on a cost-plus basis at the major air 
terminals, and such clerical, accounting, and other services as may be 
desired to aid in the promotion of efficiency and coordination of serv¬ 
ices between carriers. It is also empowered as agent of the certificated 
air carriers to make arrangements with over-the-road motor truckers 
for off-line cargo service to all communities within the continental 
United States. ACI is authorized, subject only to the Board’s ap¬ 
proval, to cancel the agreements now in effect between the air carriers 
and REA whenever it believes the time is appropriate. 

The services performed by ACI are not the same as those now 
rendered by REA and would not meet the public need for an air 
express service such as REA performs. ACI does not prepare or 
issue any shipping documents; it performs no routing service for 
the shipper except at points where it operates consolidated terminals ; 11 
it does not trace shipments, does not solicit or develop traffic; does 
no billing or collecting of transportation charges, but performs only 
limited ground services as agent for all the certificated carriers. ACI 
should tend to induce more uniformity and concert of action in the 
handling of air freight, and thus enable the certificated carriers to 
render a more nearly complete air freight service. However, unless 

14 It was stated In oral argument by counsel for one of the large air carriers that “REA Is 
the only company in existence or in prospect which gives an absolutely, completely inte¬ 
grated. Nation-wide service. • • * that it would be most unfortunate if the facilities 

of REA were to be tossed aside lightly.” and that because of this service the present 
exemption of REA should be continued. Oral argument transcript, pages 323, 330, and 337. 

" Some 35 cargo studies were completed and submitted to the airlines but the results of 
these studies were not disclosed during the hearings and have not been made available for 
the record. 

14 The member carriers have a contract with each other providing that each will use its 
efforts in cooperation with aU the others to promote the activities of ACI, to arrange for 
the filing of consolidated freight tariffs, and to make available the fullest possible coordi¬ 
nated services and such special services as may be found practicable to meet shipper 
requirements. 

” The shipper is expected to have access to the airline tariffs and to make his own routing. 
If the shipper insists upon routing service, ACI will put the shipment aboard the carrier 
having the first plane departure, assuming that the carrier’s services are directionally 
satisfactory. If the shipper has many packages going in different directions, it is necessary 
for him to contact the various originating carriers. 
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ACI expands its activities far beyond what the record indicates is 
presently contemplated, the certificated carriers, even with the assist¬ 
ance of ACI, will not be able to perform the functions and render 
the services now being offered the public by the Air Express Division 
of REA. Certainly the operations of ACI under its arrangements 
with the air carriers are not such as to justify us in terminating or 
curtailing REA’s present authorization. 

Some apprehension was expressed that the railroad ownership of 
REA may have an adverse effect on the development of the air express 
potential and may be inconsistent with the public interest. However, 
there is nothing in the record to indicate that the railroads through 
their ownership of all of REA’s stock and control of its directorate 
have inhibited or restricted the air express operations to date. REA 
has joined with the carriers in authorizing the expenditure of large 
sums of money from gross air express revenues for advertising 
and promotional purposes and within its own organization it has 
actively and consistently encouraged the solicitation and development 
of air express. The present volume of air express business and its 
continued steady growth provide convincing evidence that the railroad 
ownership and control of REA has not been inconsistent with the 
public interest, and no tangible evidence has been adduced which 
would support apprehensions as to the future. 

The Board, as a regulatory body, has continuing jurisdiction over 
the air express operations of REA and will be in a position to take 
appropriate action if at any future time railroad control of REA 
should lead to conditions which are adverse to the public interest 

The relationship between REA and the railroads does not raise 
any issue under section 408 of the Act because REA was wholly owned 
and controlled by the railroads prior to the adoption of tne Civil 
Aeronautics Act, and the extent of that ownership and control has not 
been extended or modified since that date. In Railroad Control of 
Northeast Airlines 18 we stated that we did not believe “that Compress 
intended us to exercise jurisdiction over a control relationship $£ated 
prior to the effective date of the Civl Aeronautics Act and existing un¬ 
changed from that date forward.” Until some change in the owner¬ 
ship and control relationship takes place, no issue under section 408 
will be raised by that relationship. 

It appears from the record that the terms of the present air express 
contracts are not entirely satisfactory and that a renegotiation might 
lead to a new agreement which would serve the parties and the public 
interest more adequately. The determination and allocation of “ou$p 
of-pocket costs” which are guaranteed to REA under the present 
agreement had given rise to controversy between the carriers and 
REA. Complaint is made that REA’s accounting system has become 
outmoded and does not meet the standards of modem accounting 
practices, that its operating methods are not such as are conducive 
to the fullest development of the air express potential, that its 
operating costs are too high, and that proper allocation of these costs 
has not been made in determining net earnings for distribution between 
the air carriers and REA On the other hand, REA complains that, 
compared to air freight rates, air express tariff charges are too high. 


»4 C. A. B. 379 (1943). 
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that, although requested to do so, the air carriers have refused to 
reduce these rates, that the air carriers do not provide adequate facili¬ 
ties for carrying all the air express which is tendered them, that they 
frequently carry air freight and air express on the same flights and give 
to both the same service, and that, on occasion, shipments intended for 
air express have been diverted by the carriers to their own air freight 
service. 

The record indicates that there is some justification for these various 
complaints. It would be surprising, indeed, if the operation of this 
more than 10-million-dollar annual business did not lead to some 
faultfinding and some criticisms, and it is to the credit of all parties 
that constructive application of these criticisms has led to some im¬ 
provement in methods and practices. However, as long as the matter 
of distributing the income from the handling of air express between 
REA and the carriers is left to REA and includes the necessarily 
complicated provisions for the deduction of “out-of-pocket expenses” 
by REA, there will exist uncertainties between the parties as to the 
accuracy of the ultimate distribution. There appears to be no reason 
why ; as between the parties, the cost of providing air express ground 
services by REA should not be the concern of REA only and the 
adequacy of the financial return to the carriers the concern of the 
carriers only. However, the parties cannot bargain in this respect and 
toward sucn a result as long as the air carriers retain control of 
determining the rate which the public pays for air express service as 
stated in the tariffs filed by REA. 

If this situation were changed, so that the carriers were to make 
a charge against REA based upon their costs of carrying air express, 
then the tariff rates to be charged the public could be determined and 
filed by REA. A strong incentive would be provided for REA to keep 
its operating costs down and its rate to the public at the lowest possible 
level in order to compete with the air freight services of the direct air 
carriers. The charge for carrier service to REA should be agreed 
upon%etween the air carriers and REA, subject to Board approval, 
and should insure the transporting carriers a reasonable margin of 
security, and payments should be made by REA on a monthly basis 
with provisions for complete and accurate adjustments annually. 
Such charge should entitle the express shipper to space priority, and 
the amount of the charge should reflect that priority. However, in 
arriving at a reasonable charge, there must oe taken into account 
the fact that much of the expedition afforded air express is attributable 
to the ground handling by REA and consideration must be given the 
many functions performed by REA which in connection with air 
| freight are rendered by the carriers themselves. Under such an 
arrangement a remedy would be provided for an anomalous situation 
which permits the air carriers to set tariff rates for REA and at the 
same time compete with REA for air cargo traffic. Negotiations 
should be instituted at once between REA and the certificated air 
carriers looking to a new contract embodying the features above 
Suggested. We believe 6 months from the issuance of this decision is 
ample time for the completion of those negotiations, and we shall ex¬ 
pect a new air express agreement to be submitted for our approval 
within that period. Pending completion of these negotiations and 
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action on any revised agreement that may be submitted to us pursuant 
to them, we will defer final action on REA’s petition in Dockets Nos. 
2540 and 2557 and its applications in Dockets Nos. 2744 and 2745. 
We will further defer action in the investigatory proceeding, Docket 
No. 2540, insofar-as that proceeding relates to the nature and extent 
of REA’s authority. 

REA requests that its present exemption be enlarged to enable it 
to enter into contracts with and make use of the services of the non- 
certificated air carriers, especially those that are now operating air 
cargo services by virtue of a temporary exemption under section 292.5 
of the Board’s Economic Regulations. REA urges that the fullest ex¬ 
pansion of air express services is inhibited because of the inability of 
the certificated carriers to furnish adequate cargo facilities and to 
adapt their schedules to the needs of a large section of the shipping 
public. The certificated carriers oppose the extention of REA’s present 
authorization, expressing fears that a sizable amount of the air express 
business will be diverted to the noncertificated carriers if they are 
permitted to share in that business. 

The Board’s policy as expressed in REA’s present authorization is 
to permit it to engage in air express operations under contracts with 
presently certificated carriers and with other carriers that may be cer¬ 
tificated by the Board. The record discloses no urgent need for ex¬ 
tending REA’s authorization to carriers not yet certificated. The 
issue as to whether the services of the presently noncertificated cargo 
carriers are required by the public convenience and necessity is before 
us in the Air Freight Case 16 in which public hearings have Deen held, 
briefs filed, and oral argument assigned. If, as a result of the decision 
in that proceeding, the services of any of the cargo carriers are found 
to be required by the public convenience and necessity and the services 
authorized permit the carriage of air express, REA’s present authori¬ 
zation will permit it to enter into contracts with them whereby their 
facilities will become available for air express services. Accordingly, 
we find no justification for changing or extending REA’s present 
exemption in this respect and the request of REA for authorization to 
engage in air express services over the routes of noncertificated carriers 
is denied. 

REA requests also that it be permitted to handle air freight as well 
as air express and that it be granted authorization to operate as an 
air freight forwarder. This brings us to a consideration of the differ¬ 
ences between air express and air freight and requires a determination 
as to whether both services should be performed by the same indirect 
air carrier. 

The certificated carriers contend that the differences between air 
freight and air express are not important, and one of the duties 
assigned by them to ACI is to determine when the present tariff dis¬ 
tinction between air express and air freight can be dropped and the 
two services merged into a single air cargo service to be rendered 
under a single tariff. 

It is true that air express cannot be distinguished from air freight 
by size or content of package, that air express is not necessarily and 

“Docket No. 810. 
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exclusively carried in passenger plane service while air freight moves 
only in slower all-cargo planes, that sometimes the time in transit of 
air freight equals that of air express, and that, so far as the carrier 
is concerned, it is sometimes difficult to determine what cargo should 
go as air express and what as air freight. 

Yet there are important differences which distinguish these two 
types of services in the minds of the shipping public, and require 
the continuance of both. The express business had its inception as 
a personalized service operating at premium rates over the faster and 
more dependable schedules of passenger trains. 

In air express operations the same emphasis is placed upon speed. 
There is not so much difference in the speeds at which different types of 
planes operate, point to point, as there is between the speeds of freight 
and express trams, but there is an extremely high ratio of time that 
air express is in a ground status as compared to the time that it is 
actually in air. There are times of day when the entire available 
volume of air cargo cannot be carried on specific flights and space 
priority is given air express. REA speeds up ground handling. Its 
widespread organization and extensive facilities enable it to serve the 
individual shipper at every point in the United States, regardless of 
isolation. Its specialized truck service makes every plane flight ac¬ 
cessible. Between airport and city it operates at a much higher degree 
of frequency than is afforded by the air freight services of the direct 
carriers. Its services in pick-up and delivery are not limited to 
business days or business hours but extend to every hour of every day, 
Sundays and holidays included. In case of delay in the scheduled 
flights of a carrier it takes advantage of the services of any other air 
carrier operating between the same points. In case of flight inter¬ 
ruption it transships cargo on other air flights or on the fastest possible 
surface carrier, and, where supplemental surface carriage is necessary 
in order for air express to reach destination, shipments are often moved 
by trains or trucking vehicles that ordinarily do not carry surface 
express or cargo of any sort. 

All of these factors add up to an expedited dependable service which 
has come to be relied upon by a large proportion of the public who 
ship by air. The figures hereinbefore given, showing the large volume 
of air express, and the continuing steady growth of the air express 
business m spite of air freight competition, compel the conclusions not 
only that air express is required by the public interest but that it 
is a separate and distinct expedited service differing in many essential 
details from air freight service. We are convinced that if competitive 
factors are given free rein air express will continue to exist right 
along with air freight and that both services will be utilized profitably 
and extensively by the public. We believe the distinction between the 
two classes of service should be and will be maintained and that the 
continuance of that distinction is in the public interest. 

There will always be an element of competition between the two 
types of service which, we believe, will inure to the highest develop¬ 
ment of each. That competitive benefit will best be preserved if the 
efforts of the parties dealing in each of these services are not divided 
and if the functions and facilities for dealing in or with both are 
not commingled in one agency. For these reasons we conclude that 
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REA should not at this time be authorized to handle air freight or 
to act as an air freight forwarder. However, since successful opera¬ 
tion of the services of REA, which we have found to be in the public 
interest, is dependent upon the negotiation of a satisfactory revised 
air express agreement pursuant to the negotiations we have directed, 
we will, as heretofore pointed out, defer final action on REA's request 
to handle air freight and act as an air freight forwarder. 20 

REA raises the question of the permanency of its authorization. 
It has a vast organization and a considerable investment in its air 
express division. It pioneered, and has been in, the air express 
business since the-inauguration of scheduled air transportation of 
property. In the grandfather case, supra, decided in 1941, we found 
its operations to be in the public interest. In 1946, when we amended 
its exemption order, we made a similar finding. In this proceeding 
a thorough review of all of the air express activities of REA has been 
made. We have a most complete record, in the making of which all 
parties who could possibly be interested participated, and the con¬ 
clusion is again reached that the air express operations of REA are 
in the public interest. 

In its air express operations, REA has not felt justified in trying 
to work out joint rates with other carriers or in increasing capital 
expenditures and alleges that the fullest development of air express 
cannot be attained unless there is given to the air express operations 
some assurance of stability, if not of permanence. With that in 
mind, REA has requested a certificate of public convenience and neces¬ 
sity under the provisions of section 401 of the Act. 

We are not unmindful of the desirability of stability in the develop¬ 
ment and maintenance of an adequate service. However, upon con¬ 
sideration of all factors bearing upon REA’s request, we conclude that, 
the authorization to REA at this time should be by exemption rather 
than by certification. Not only is the precise nature of REA’s future 
service dependent upon the revised air express agreement to be ne- 

f otiated and submitted to us for approval, but in addition the entire 
eld .of indirect air transportation of property, at least during the 
early stages of operations by the air freight forwarders we are herein 
authorizing to operate, will be in a state of flux. Whatever the .form 
of authorization that may ultimately prove to be desirable, authoriza¬ 
tion pursuant to exemption will best serve the public interest at the 
present time. The provisions of section 401 are especially applicable 
to direct air carriers, while exemption is more readily adaptable to 
indirect carriers conducting services of the type carried on by REA. 
Through the use of the exemption power we can assure a flexible au¬ 
thorization well suited to indirect air services. 

We will therefore continue REA’s authorization to engage as an 
indirect air carrier in the transportation of property by air under the 
exemption provisions of section 1 (2) of tne Act which will enable 
REA to carry on its air express operations until such time as the 
Board may determine that such operations are no longer in the public 
interest. 


* Pursuant to our decision here, the only legal distinction that will exist between sir 
express and air freight will be that air express will move under the terms specified by the 
air express agreements and will have space priority over air freight. 
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While express operations date back to the stage-coach era of surface 
transportation in America, the freight forwarders did not come into 
being until after the advent of the railroad and did not develop fully 
until the early years of this century. They were first placed under 
regulation in 1942 when Congress enacted Part IV of the Interstate 
Commerce Act, 21 which defines and specifically provides for the regu¬ 
lation of surface freight forwarders. The term “freight forwarder” 
is used loosely in common parlance to cover a wide variety of activities 
in connection with the handling of freight but will be used here in its 
strictly technical sense, following the specific characteristics of a for¬ 
warder as set forth in Part TV of the Interstate Commerce Act. 22 A* " 
surface forwarder holds himself out to the general public as a trans¬ 
porter, for compensation, of property in interstate commerce assuming 
responsibility for the same from point of receipt to point of ultimate 
destination; he assembles and consolidates that property into bulk 
shipments which, at some terminal point, he breaks up and distributes; 
he uses the services of an underlying carrier for tne whole or some 
part of the transportation of such shipments. 

In connection with this operation the forwarder publishes his own 
tariffs, quoting through rates for the transportation offered, issues to 
the shipper his own bill of lading, determines the routing, and selects 
the originating and connecting carrier or carriers over which the ship¬ 
ment is to move. So far as the shipper is concerned, the forwarder 
is the carrier of the goods. The shipper is usually unaware of the 
identity of the underlying carrier and receives no waybill or shipping 
document other than that issued by the forwarder. In tendering the 
various shipments to the direct carrier in consolidated lots, the for¬ 
warder lists himself on the carrier’s bill of lading as both consignor 
and consignee. 

As a part of, and incidental to, these services, the surface forwarder 
performs a number of specific functions. He prepares the waybills, 
bills of lading, and manifests for the underlying carriers, collects the 
through charges, provides handling services, routes and traces ship¬ 
ments when necessary, investigates and settles claims, arranges for and 
performs transfer services on interline shipments, and advertises for 
and actively solicits freight. The forwarder ordinarily charges the 
shipper a rate approximating that which the shipper himself would 
have to pay were he to move his own shipment in the small-bulk service 
of the underlying carrier, and he pays the underlying carrier the lower 
carload or bulk rate. The difference between these two amounts, in 
general, represents the earnings of the forwarder from which must be 
deducted all operating and overhead expenses. In some instances the 
forwarder charges a rate slightly higher than that which the in¬ 
dividual shipper would have to pay the underlying carrier, and jus- 

31 Act approved May 16, 1942. 56 Stat. L. 284, U. S. Code, Title 49. Chapter 18. 

" Part IV of the Interstate Commerce Act defines “freight forwarder” as follows: 

“The term ‘freight forwarder’ means any person which (otherwise than as a carrier 
subject to part I, II. or III of this Act) holds itself out to the general public to transport or 
provide transportation of property, or any class or classes of property, for compensation, in 
Interstate commerce, and which in the ordinary and usual course of its undertaking. 

(A) assembles and consolidates or provides for assembling and consolidating shipments of 
such property, and performs or provides for the performance of break-bulk and distributing 
operations with respect to such consolidated shipments, and (B) assumes responsibility for 
the transportation of such property from point of receipt to .point of destination, and 
(C) utilizes, for the whole or any part of the transportation of such shipments, the services 
of a carrier or carriers subject to part I, II, or III of this Act.” 
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tifies this by the extra services which he performs. For the small 
manufacturer the forwarder renders some services which in large or¬ 
ganizations are performed by the shipper’s own traffic department. 

Originally, forwarder operations were confined largely to move¬ 
mentsoy rail between major traffic centers with pick-up-and-delivery 
service extending only to contiguous communities, but, with the de¬ 
velopment of motor carriers, the services have been extended over a 
much wider area and to a greater number of smaller points. 23 As a con¬ 
sequence of our decision in the Universal case, supra s, there have been 
no authorized freight forwarder operations in air transportation, al¬ 
though since the close of World War II several of the applicants have 
engaged in some activities in connection with air cargo. 

Host of the operating companies have solicited air cargo as agents 
of one or more air earners or have acted as shipper’s agents. Some 
have consolidated small shipments into volume lots and nave derived 
profit from some type of rate differential arranged through specific 
agreements with noncertificated air carriers. Most have furnished 
pick-up and delivery service on a limited scale and a few have assisted 
in the loading and unloading of aircraft. It is difficult to appraise 
with accuracy the over-all results of these limited services ? but sub¬ 
stantial volumes of air freight have been handled. Emery Air Freight 
Corporation, operating pursuant to specific contracts with a number 
of shippers, had revenues of $102,723 for the 6 months ended June 30, 
1947. ABC Air Freight Company showed revenues for the same 
period of $121,167. Air Dispatch’s revenues totaled $57,800; those of 
Airborne Coordinators were $105,909. 

Air Dispatch, operating out of Cincinnati, Ohio, has made a survey 
of air cargo potential ana has a list of some 5,000 less-than-plane-load 
shippers who have expressed an interest in air freight. AiTborfie 
Coordinators inaugurated air freight services in June 1946 at Cleve¬ 
land, Ohio, and during that month shipped 946 pounds of air freight. 
In October of that year they handled a total of 374,500 pounds, as 
compared with an aggregate of 386,600 poundsgenerated and carried 
out of Cleveland during the same month by United, American, and 
PCA. During the first quarter of 1947 Airborne Coordinators so- 



_jjBPPljj I ... activities are those 

of Emery Air Freight Corporation whose principal office is located 
in New York City. It maintains branch offices with salaried em¬ 
ployees and company-owned equipment in Boston, Mass., Philadel¬ 
phia, and Pittsburgh, Pa., Chicago, HI., Cleveland, Ohio, St. Louis, 
Mo., Detroit, Mich., and San Francisco and Los Angeles, Calif. It 
has operated as a contract forwarder since August 1946 and, although 
it has not shown a profit, its business has enjoyed a steady growth and 
its operating deficit has decreased monthly. Emery uses both certifi¬ 
cated and noncertificated direct carriers and has an arrangement with 
Western Union for pick-up and delivery at airports where it does 
not maintain its own offices. Because of the limitations incident to 

» The larger surface forwarders have on file with the Interstate Commerce Commission 
tariffs which provide rates to and from practically every town and city In the United States, 
and Nation-wide service is maintained through rate arrangements with approximately 5,000 
motor carriers. In 1946 the surface forwarders employed more than 10,000 persons, 
handled more than 19 million shipments totaling over 4% million tons, and earned over 
4 million dollars In net revenue. 
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operating by contract, Emery’s consolidating activities have been 
negligible. 

Emery provides in this service for pick-up some time during the day, 
with an evening transfer of shipments to the.airport at the point of ori¬ 
gin. There shipment is made by contract airline or by a scheduled 
carrier. The telegraph is used to inform the delivery agent as to the 
expected time of the arrival of the shipment at the destination airport, 
and daytime delivery to the consignee completes the transaction. If its 
application is approved, Emery proposes to provide these and addi¬ 
tional services as a common carrier, and will solicit traffic moving to 
and from all points accessible by air transportation. 

The evidence of record indicates that there is a large air cargo poten¬ 
tial in a class of goods which can be served with less expedition than 
is required for air express yet which must move with more regularity 
and at a somewhat higher speed than is now enjoyed by air freight. 
This class of traffic is typified by the merchandise from the garment 
industries of New York City which ordinarily is ready for shipment in 
the late afternoon and requires delivery at destination at or shortly 
after the opening of business on the following day. The applicants’ 
claim is that shipments from several manufacturers can be consolidated 
into full planeload lots, that overnight carriage can be had to any part 
of the continental United States, that if transfer is necessary from one 
air carrier to another the air freight forwarder, by having representa¬ 
tives at junction points, will help to assure the shipper mat the mer¬ 
chandise will be promptly transshipped, and that at destination the 
goods will be delivered during the early business hours of the succeed¬ 
ing day. 

The Nation-wide service offered by air freight forwarders will per¬ 
mit a manufacturer in many instances to deliver to one agency all his 
air freight even though it be destined to widely scattered points. Con¬ 
gestion at his shipping platform will be relieved because of the single 
pick-up service, and he will receive immediately copies of the for¬ 
warder’s bills of lading for the complete transportation of all the sepa¬ 
rate packages or shipments. Contacts with, and separate bills of lad¬ 
ing for, the various airlines by which the merchandise is to be carried 
will be made by the forwarder and he will also make arrangements with 
surface carriers so that necessary off-airline transportation maybe 
provided. The shipper will be relieved of the inconvenience and 
responsibility of dealing with a large number of airlines daily, thus 
eliminating the time and expense incident to checking schedules, mak¬ 
ing space reservations, arranging routings and procuring informa¬ 
tion relative to tariffs, connecting surface transportation, and delivery. 

The forwarder will provide for the shipper the advantage of flexi¬ 
bility because he will be able to select the direct air carrier immediately 
j available for handling the shipment. His selection of a carrier will not 
be made until at or near flight time and thus he will be able to avoid 
delays that may occur at the originating airport due to space limita¬ 
tions or interruptions in service of one carrier. On interline cargo he 
will be in a position to select the speediest combination of schedules of 
available carriers, and through coordinated air and surface transpor¬ 
tation can handle expeditiously off-airline shipments and cargo 
grounded because of flight interruptions. 
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In surface transportation the freight forwarder performs much of 
the loading, unloading, checking, sorting, weighing, and other terminal 
services which the railroad would otherwise nave to perform in han-r 
dling 1. c. 1. traffic. The certificated carriers express a doubt that these 
same services can be rendered by the forwarder in air transportation. 
Loading and unloading is a technical operation in which skill and care 
must be exercised in order that the center of gravity of the plane shall 
not be seriously disturbed and that safety factors may be maintained at 
the highest level. Each package must be weighed and separately placed 
to maintain a proper balance. The airlines assert that these operations 
must be performed by their own employees. 1 V. 

‘ Even if the forwarder performs no services in connection with the 
loading and unloading of planes he will be able to deliver his bulk lot 
of cargo to the airline loading platform. His manifest will afford.a 
description of each package as to size, weight, and content; he will 
lot-label all packages and give full shipping instructions as to handling, 
transferring, and airport delivery. He will have prepared a complete 
waybill which the carrier’s representative need but initial. At airport 
destination the forwarder will relieve the air carrier of the numerous 
details .of sorting, and-delivering the shipments, and collecting trans* 
portation and otner charges. 

The certificated air carriers oppose the authorization of the air 
freight forwarder applicants but the all-cargo air carriers, all but one 
of the civic groups appearing in this proceeding, and practically all 
the shipper witnesses supported the claim of the freight forwarders 
that they will serve a useful purpose in air transportation. 

The surface forwarder has always been subject to open and active 
competition, and if authorization is granted by the Board the competi¬ 
tive aspect will be an important factor in securing to the public service 
of the highest quality at reasonable rates. The forwarder, on the 
basis of tne amounts he must pay the direct carriers, will evolve and 
publish tariffs of his own, setting out the rates at which he is willing 
to serve the public. The shipping public will be in a position to com¬ 
pare the rates of the forwarder with the air freight rates of the direct 
carriers and, if the differential between the rate of the forwarder and 
the underlying carrier is too great, it is reasonable to conclude that the 
business will be transferred to the direct carriers. -The ability of the 
air freight forwarder to continue in the business will be determined 
to a large extent by the character and cost of the service which he 
renders as compared to the character and cost of the service which is 
offered in the air freight operations of the direct aireamers. In addi¬ 
tion there will be competition among the forwarders themselves. The 
fact that in this proceeding there are more than 70 applicants, many 
of whom have substantial finances with large organizations and ample 
facilities, is assurance that in air freight forwarding there will be 
the same type of active competition that has existed in the surface 
field. 

The opposition of the certificated carriers is based in part upon their 
belief that the air freight forwarders, in order to operate successfully, 
will require volume spreads in cargo rates and that they will demand 
such spreads even though they may not be justified by differences in 
cost of service. If air freight forwarders operate, they will be re- 
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quired to ship the merchandise which they handle over the direct air 
carriers at tariff rates set by the air carriers themselves. The fixing 
of the tariff rates of the air carrier is entirely in the control of the air 
carrier and it cannot be presumed that a spread will be included in a 
tariff which does not represent a difference in actual handling costs. 
If rates are constructed properly they will give the carrier revenues 
sufficient to cover costs of operating the service and a reasonable return 
on investment. We realize that the forwarders through their control 
of a substantial volume of traffic will possess power to exert pressure 
on the direct carriers to establish rate structures with spreads favor¬ 
able to the forwarders, irrespective of costs. However, under the Act 
we possess ample authority to deal with any such situation that may 
arise. It has been pointed out heretofore that so far as the direct air 
carrier is concerned the forwarder will have the status of a shipper 
and under the Civil Aeronautics Act no shipper can be granted a 
preferential rate. Hates must be reasonable, nondiscriminatory, non- 
preferential, and nonprejudicial as required by section 404 (b) of the 
Act. 

The certificated carriers deny that there are any significant differ¬ 
ences in cost of handling air cargo due to variations in volume but this 
position is contradicted by the experience of the all-cargo air carriers 
and by traffic experts. 24 Only further experimentation and experience 
will give a positive answer to this problem, and during the develop¬ 
mental period of the air freight industry there must continue to be 
much experimentation with regard to types of cargo service to be 
offered the public and rates at which that service is to be rendered. 
This experimentation may result in frequent rate changes affecting 
forwarders as well as other shippers, but it will constitute an impor¬ 
tant factor in helping the industry to arrive at rates which are reason¬ 
ably scientific. Admittedly, rate making in air transportation is not a 
science and no uniform practice will be evolved until after more experi¬ 
ence in the air transportation of cargo has been had. However, we 
believe that eventually the direct air carriers will work out a tariff 
which will meet their requirements and offer the public a workable 
system of charges for transporting air cargo. 25 

There are other problems relating to the transportation of air cargo 
which the certificated carriers fear will be accentuated by the entrance 
of the forwarders into the cargo-carrying field. Among those espe¬ 
cially mentioned were the directional unbalance of traffic, the concen¬ 
tration of cargo in the late afternoon and early evening hours, the 
inability of the certificated carriers to utilize to the fullest the cargo 
compartments of their combination planes, and the possibility of 
diversion of cargo from one air carrier to another or from air to surface 
transportation. 

Cargo traffic from east to west greatly exceeds that from west to 
east. TJnited’s experience is that 81.9 percent of its cargo is westbound, 

* A study made by a large air freight handler In the Newark-New York area led him to 
conclude that, if the cost of loading and unloading cargo shipped In plane-load lots is taken 
as the unit of comparison, the cost of loading and unloading an equal quantity of consoli¬ 
dated less-than-plane-load cargo is 2.5 times greater, and the cost of loading and unloading 
the same volume of single shipments is 6.1 times greater. These figures are accepted, not 
as Indicating an exact formula, but as showing that some differences do exist. 

*» The Board has considered various problems involved in the fixing of air freight rates 
and is retaining continuing jurisdiction in the Air Freight Rate Investigation, decided April 
21, 1948, 9 C. A. B. 340. 
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and a similar directional discrepancy exists emphasizing southbound 
over northbound movements. A partial solution has been found in rate 
adjustments and commodity tariffs but, since the difficulty is due 
primarily to the economics of production and distribution, there is 
little more that the carrier can do except to plan his operations so as 
to get the largest possible cargo loads in both directions and the highest 
possible average load factor. It is illogical to conclude that either 
REA or the freight forwarders are or would be responsible for this 
unbalance. They, like the direct carriers, are affected by it because 
they too can operate most advantageously and most economically in 
areas in which the traffic is evenly balanced so far as directional flow 
is concerned. Both the direct and the indirect air carriers can be 
expected to put forth serious effort to develop two-directional traffic. 

The shipment of air cargo reaches its greatest concentration in the 
late afternoon and early evening hours because many industries time 
their manufacturing processes so that the finished products will be 
ready for disposal at or near the end of the working day. A spot 
check made by nine certificated carriers on May 27,1947, at 12 selected 
cities shows the following distribution: 34.4 percent of the number of 
shipments were received by the carriers between midnight and 3 p. m. 
and 65.6 percent were received between 3 p. m. and midnight. The dis¬ 
tribution on the basis of weight was in almost exactly the same pro¬ 
portion. The all-cargo carriers state that the great bulk of cargo is 
tendered to them during the late afternoon ana early evening hours. 
So far as concentration of traffic is due to the customs and requirements 
of the manufacturing industry there is little that can be done to change 
the situation and the carriers, both the direct and indirect, will have 
to accommodate themselves to it rather than expect manufacturing 
processes to be modified to meet carrier convenience. 

The air freight forwarders will solicit cargo business regardless of 
the hours at which it may be released for transportation. In many 
instances they will hold this business for consolidation and delivery 
to the direct air carrier at or near the close of day. To this extent 
they will emphasize the problem of congestion. However, through 
their solicitation efforts new air cargo busmess will be developed from 
which the direct air carriers will benefit. Much of this traffic will be 
of a type that cannot be held for consolidation and will offset to some 
extent a congestion due to consolidation. Since there have been no 
air freight forwarder operations there are no empirical data that will 
enable us to arrive at any conclusion as to the ultimate effect of air 
freight forwarder operations upon congestion of traffic. However, the 
recent authorization of air parcel post 20 should alleviate this problem. 
With air mail, air parcel post, air express and baggage, the cargo com¬ 
partments of all passenger planes should show an increasingly high 
ratio of use. * 

In a typical month of 1947 American carried 28.5 percent of its 
freight on all-cargo planes, TWA 34.3 percent, and United 46 percent. 
Manufacturers of aircraft as well as carriers are using the skill of 
their engineers and technicians to perfect a more practical and more 
economical all-cargo plane. Progress has been most rapid. A large 
portion of the reconverted aircraft used for cargo transportation since 


“ Public Law 819—80th Congress, Chapter 717—2nd Session, approved June 29,1948. 
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the war will soon be obsolete. A new fleet of cargo planes is in the 
! making, and as it becomes available for use by the airlines the percent¬ 
age of air freight that will be carried in all-cargo planes can be expected 
to increase. 

The certificated air carriers fear that the forwarder will use its power 
to divert the traffic it controls from one direct carrier to another as a 
means of securing special concessions from the underlying carriers. 
That such dangers do exist in the operation of air forwarders cannot 
be denied, but the possibility of such results is outweighed by the 
benefits that we believe will accrue from forwarder service. As 
previously pointed out, we believe that even should a forwarder at¬ 
tempt such practices we will, pursuant to our powers under the Act, 
be able to prevent the harmful results that the direct carriers fear. 
Of course cargo may be expected to be diverted from one carrier to 
another if the second carrier is able to offer a better service. How- 
! ever, that sort of diversion will take nothing from the industry as a 
whole and its possibility will be a compelling incentive for each car¬ 
rier to render service fully adequate to the needs of the shipping 
public. 

The effect of air freight forwarder operations on the problem of 
' diversion of cargo from air to surface transportation cannot now be 
determined. The shipper’s problem is to get his merchandise from 
his own door to the door of the consignee at a speed and cost com¬ 
mensurate with the requirements of his particular needs. Convenience 
l and dependability of service are other factors which influence his 
choice of carriers and each type of transportation offers its own 
peculiar advantages. Those products will go by air which demand 
quick delivery and can bear a high transportation cost. Much of this 
cargo business will not be subject to diversion from air to surface 
transportation but the total effect of air freight forwarder operations 
must await statistical information which can result only from actual 
operation. 

This record shows little, if any, complaint reflecting upon the air- 
port-to-airport cargo services of the direct air carriers but does show 
many complaints as to delays which have occurred while air cargo is 
in a ground status. 27 While the great majority of air shipments are 
I handled expeditiously, enough delays do occur to impose a handicap 
! upon the air cargo transportation business and to indicate a necessity 
for prompt and efficient ground handling of air cargo. The ex¬ 
perience of the freight forwarders in this phase of transportation 
should result in improved air cargo service. 

The transportation characteristics of air cargo, its movement, and 
the method of handling indicate that the freight forwarders may be 
able to serve even more effectively in air than in surface transportation. 
1 Air shipments are usually small. The average air express package 
in 1946 weighed slightly over 16 pounds. American Airlines found 
that more than one-half of its shipments in August 1946 weighed less 

” Delays occur at terminals when merchandise is not promptly billed and loaded, at 
transfer points when shipments are unloaded from one carrier and then not promptly picked 
up by the succeeding carrier, at destination airports when the merchandise is not immedi¬ 
ately picked up for delivery or transferred to a connecting surface carrier for further 
1 carriage, and in transfer of cargo to other means of transportation when for some reason 
there are flight interruptions or where air cargo is deplaned In order that passengers or 
mail may be taken on. 
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than 100 pounds each but accounted for only 11 percent of its entire 
cargo load, while 9.1 percent of the number of shipments weighed 
over 500 pounds each and made up 48.5 percent of the load. The 
all-cargo carriers estimated that their average shipment weighed 
500 pounds or over. Ninety-eight percent of all cargo handled by 
the certificated carriers is less-than-plane-load traffic, which, in con¬ 
trast to the freight business of the railroads where 98 percent of 
cargo moves in carload lots, shows the proportionately greater amount 
of handling detail that is involved in air-cargo transportation. 

Air cargo spends a disproportionally large share of its transit 
time in a surface status. In 1946 over 30 percent of air express moved 
part way in surface transportation. This figure does not include air 
express which had to be moved by surface carrier due to flight inter¬ 
ruptions. In April 1946, 6.9 percent of air express was so moved. 
The record shows no data as to surface movement of air freight, and 
it is assumed the carriers have no means of determining how much 
moves by surface transportation before it reaches their loading plat¬ 
forms or after it has arrived at destination airport. The record does 
show, however, that, of American Airlines’ cargo traffic in May 1947, 
26.9 percent was interline, 15.1 percent being interchanged with other 
air carriers and 11.8 percent with surface carriers. For the same 
month Delta handled 978 shipments, of which 656, representing 67 
percent of the total, were interchanged with other carriers, 525, or 
53.6 percent, with air carriers, and 131, or 13.4 percent, with Railway 
Express Agency for surface movement. 28 

One of the chief functions of surface forwarders has to do with 
the ground handling of all types of cargo. Those applicants who 
seek to act exclusively as air freight forwarders will follow the general 
pattern set by the surface forwarders and will be obliged to employ 
personnel skilled in forwarding activities because their success de¬ 
pends entirely upon their ability to render prompt and efficient serv¬ 
ice. How much the services of the air freight forwarders will aid in 
the establishment of dependable air cargo service by reducing or 
eliminating delays due to faulty ground nandling of cargo can be 
determined only upon the basis of actual operations. 

The certificated carriers contend that the air freight forwarders 
could perform all the services which they propose to render to the 
public if they operated as agents of the carriers. In support of these 
arguments tne carriers point to the fact that certain of the applicants 
have rendered some services in connection with air cargo as agents 
of the air carriers. 

The forwarders state that they have operated as agents only because 
they are not authorized by the Board to operate as indirect air car¬ 
riers. They point out that many of the services they render are per¬ 
formed as representatives of the shippers, and that they cannot 
satisfactorily perform freight-forwarder services actingin a dual 
capacity as agents of both the shipper and the carrier. The freight 
forwarder is a customer of the direct carrier and his transportation 
services are for the benefit of the shipper for whom he undertakes 

* These figures do not take Into consideration transfers of on-line cargo, which may be 
necessary because different types of planes are used on different portions of a carrier's 
system, or because through schedules are not in operation between all points on its line. 
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to perform a complete transportation service. An agency relation¬ 
ship between the direct carrier and the forwarder is inconsistent 
with the carrying on of forwarder activities as they are know-n 
historically and as they are proposed in air transportation. The air 
freight forwarders are seeking authorization as common carriers and 
desire to act independently and competitively with others engaged 
in the same business. Much of the competitive incentive would be 
removed from their operations if they are restricted to a carrier- 
agency basis. 

In order to secure to the public the benefit of the many services 
which the air freight forwarder proposes to supply, particularly 
those benefits which should accrue to the shipping public, there should 
be no supervision or control on the part of tne underlying direct air 
carrier whose services he is called upon to use in serving tne shipping 
public. 

The basic issue, whether air freight forwarders should be permitted 
to operate, presents many difficult and perplexing questions on which 
the parties have taken strongly conflicting positions. The presenta¬ 
tion which the various parties made to the Board in their briefs and 
oral argument did not reveal that searching analysis which the im¬ 
portance of the present issue demanded. Much uncertainty is in¬ 
jected into the problem before us by the fact that no empirical basis 
exists for a determination of the important issues involved. There 
are no statistical data available relating to actual air freight for¬ 
warder operations and many of the problems before us can be solved 
only on the basis of actual indirect air carrier operating experience 
of the type here proposed. However, upon consideration of all factors 
and evidence of record, we conclude that the public interest in, and 
need for, the services of air freight forwarders has been sufficiently 
established to justify the authorization of freight forwarder opera¬ 
tions for a limited period during which essential experience can be 
developed upon which a permanent policy may be soundly determined. 
During the period this authorization remains in effect we will main¬ 
tain a close and constant watch over the development of indirect air 
services not only to prevent practices that might prove detrimental 
to the development of a sound air transportation system but also to 
insure the development of a valid and reliable record of experience 
upon which the contribution of the air freight forwarders may be 
properly appraised. 

The air freight forwarders will not require large capital investments 
and can therefore be called upon to demonstrate in a practical manner 
the benefits which they claim will inure to the public through the oper¬ 
ations which they have proposed. Accordingly, we are of the opinion 
that air freight forwarder authorizations should be on a temporary 
basis and should continue until such time as the Board shall find that 
their operations as a whole or that the operations of any individual air 
freight forwarder are not in the public interest, but in no event longer 
than 5 years. 

Having concluded that the services of freight forwarders should be 
permitted on a temporary basis, we are called upon to decide what type 
of authorization is applicable to their particular operations. 
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Authorization for this purpose could be granted under section 401 
of the Act relating to the issuance of certificates of public convenience 
and necessity. In addition, section 1 (2) of the Act provides that the 
Board “may by order relieve air carriers who are not directly engaged 
in the operation of aircraft in air transportation from the provisions 
of this Act to the extent and for such periods as may be in the public 
interest.” Most of the applicants in this proceeding have filed appli- 
cations either for the issuance of the certificates of public convenience 
and necessity under section 401 or the issuance of exemption authority 
under section 1 (2). After carefully considering the type of author¬ 
ization to be issued, we have concluded that it wilfbe more appropriate 
and in the public interest, at the present stage of the air forwarder 
industry, to confer authority pursuant to section 1 (2) of the Act. 

On the basis of the evidence in the record herein it would be ex¬ 
tremely difficult and perhaps impossible to fix a route pattern, either 
by points or areas, in the usual sense contemplated by section 401 of 
the Act. Although need has been demonstrated for air forwarding 
service to and from certain areas and between certain points, any 
attempt to fix an over-all pattern is premature in view of the lack of 
definitive data, due largely to the fact that the air forwarding indus¬ 
try on a common carrier oasis, has not existed up to the present time. 

It also seems apparent that if a route pattern is fixed as of the present 
time, it would be inflexible to a large extent and the need to meet drift¬ 
ing transportation requirements, as the air-forwarder experiment de¬ 
velops and air forwarding techniques are perfected, would be frus¬ 
trated and hampered by the time and expense necessary to obtain 
amendments to certificates of public convenience and necessity. 

It also seems clear that the next few years will constitute a period 
of experiment in air forwarding. Essentially this experiment can 
be performed best, we believe, under the aegis of a general relief order 
in the form of a regulation exempting forwarders from certain pro¬ 
visions of the Act rather than under a system involving the issuance 
of certificates of public convenience and necessity. 

Since the air forwarders will not be charged with the responsibility 
of operating aircraft and the sales effort of such forwarders will assist 
in the development and generation of traffic, we are not convinced that 
the public interest requires that the field of participation in the air 
forwarding business should be restricted to persons who are found to 
be fit, willing, and able within the meaning of section 401 of the Act, 
or that the Board should be required to give, or the air forwarders to 
seek, approval of the fitness, willingness, and ability of such air for¬ 
warders. However, to assure the protection of parties dealing with 
air freight forwarders, we are including in the regulation adopted 
concurrently herewith a requirement for insurance coverage by air 
forwarders. 

On the basis of the foregoing findings we have concluded that the 
applications in this proceeding for certificates of public convenience 
and necessity should be denied, and that authority to engage in air 
transportation as an air forwarder should be extended pursuant to 
exemption regulations under the provisions of section 1 (2) of the Act. 

Accordingly, air freight forwarders will be permitted to operate 
under exemption order m accordance with section 1 (2) of the Act, 
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which will permit operations of these indirect carriers, subject to reg¬ 
ulations adopted by us pursuant to the applicable provisions of the 
Civil Aeronautics Act, until such time as the Board shall find that their 
operations are not in the public interest, but in no event longer than 
5 years. 

J Economic regulations applicable to air freight forwarders were 
Considered by the Board and circulated to interested parties under 
date of October 15,1947, and identified as Economic Regulations Draft 
Release No. 22. Substantially the same regulations were attached to 
the examiner’s report in this proceeding and served upon all parties 
April 21, 1948. With some modification these economic regulations 
are now adopted by the Board. They exempt air freight forwarders 
from certain specified provisions of Titles IV and VI of the Act and 
particularly from the provisions of section 401 of the Act, which would 
require them to obtain certificates of public convenience and necessity. 
Approved air freight forwarders will be granted letters of registra¬ 
tion which will be issued to approved applicants in this proceeding 
and to others after proper application has been filed. In the applica¬ 
tion detailed information must be furnished respecting the applicant 
including its name, location, and control or ownership. Each air 
freight forwarder is required to file with the Board a tariff setting 
•forth all points between which, and the rates at which air cargo will be 
transported. 

No limitation is imposed upon the number of air freight forwarders 
who may receive the benefit of a letter of registration nor upon the 
number of points between which air freight forwarder service may be 
rendered. The regulations do not relieve the air freight forwarders 
from meeting the requirements of sections 408,409, and 412 of the Act, 
which relate to the control of an air carrier by any other common 
carrier or person engaged in any phase of aeronautics, to interlocking 
relationships involving an air freight forwarder and any other com¬ 
mon carrier or person engaged in any phase of aeronautics, and to the 
filing of agreements affecting air transportation. 

Air freight forwarders receiving letters of registration will be re¬ 
quired to file quarterly statistical reports containing information as 
to their financial status and operational practices. On the basis of the 
information thus obtained, the Board will be in a position to evaluate 
the services which the air freight forwarders render during the period 
of the exemption which is herein granted. A minimum amount of 
insurance is required for the protection of the public and the air 
freight forwarder customers. For the protection of the direct car¬ 
riers a minimum period is fixed within which freight bills must be 
paid. 

■ Letters of registration shall be subject to immediate suspension when 
such action is required by the public interest and will be subject to re¬ 
vocation after notice and hearing for knowing and willful violation 
of any provisions of the Civil Aeronautics Act or of any order, rule, 
or regulation issued under said Act, and unless otherwise terminated 
shall expire at the end of 5 years from the date of this decision. 

Regulations embodying tnese provisions have been adopted, and are 
attached hereto as an appendix. Thev are identified as section 292.6 
of the Economic Regulations of the Civil Aeronautics Board. 
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' . Under the terms of these regulations we reserve the right to deny an 
application for a letter of registration authorizing the conduct of air 
freight forwarder operations where it appears that the conduct of such 
operations by the applicant would not be consistent with the public 
interest. 30 Under this reservation we will carefully examine all ap¬ 
plications to insure that letters of registration are not issued to appli¬ 
cants whose operations, because of the applicants’ affiliations with 
persons engaged in other modes of transportation or other phases of 
aviation, might be inimical to the development of a sound air trans¬ 
portation system. i 

• However, we think it only fair to those who have expended time 
and money in prosecuting applications in this proceeding, that we do 
not leave open the question of whether they should be granted letters 
of registration. Accordingly, we will decide in this opinion on the 
basis of the record presently before us whether a letter of registration 
should be granted or denied to each of the applicants. The letters of 
registration granted pursuant to this decision of course will be subject 
to all the terms of the regulation and will be issued only upon the 
filing of a statement setting forth the information required by para¬ 
graph (f) (1) of the regulation. 

As to 34 of the applicants, we perceive no ground for supposing that 
the conduct of air freight forwarder operations by them will not be 
consistent with the public interest. Accordingly, we will direct in 
the order to accompany this opinion that letters of registration be is¬ 
sued to each of the following applicants: Airborne Coordinators; 
Airborne Flower Traffic, Inc.; Air brokers, Inc.; Air Cargo Forward¬ 
ing Agency, Inc.; Air-Con, Inc.; Air Dispatch, Inc.; Charles Al 
Cooper, Jr., d. b. a. Air Freight Systems; Air Lanes.Service^ Inc.;, 
Airlines Freight and Express Company, a copartnership consisting of 
Leon S. Kannnetz, Samuel M. Waranch, and Robert P. Levigne; All- 
Air Freight Company, Inc.; Arcadia Air Cargo Co-ordinators, Inc.; 
•FL H. Beach, d. b. a. Seaport Shipping Company; Cloud-Lane, a 
copartnership consisting of Harry L. Whitaker and C. A Lupton; 
Emery Air Freight Corporation; Fast Air Service Transport, Inc.; 
Fast, Inc.; Federal Air Freight Company of California, Inc.; Flying 
Cargo, Inc.; National Air Cargo Co-ordinators, Inc.; National Air 
Freight Forwarders, a partnership under the laws of Michigan con¬ 
sisting of Miles H. Knowles, Allen Dean, and Richard D. Brooks; 
Phalanx Air Freight, Inc.; Pioneer Air Freight; Richmond Airfreight 
Terminal, a copartnership consisting of James W. Luck and Norwood 
Rollins; W. P. Rose, d. b. a. Rapid Air Service; Sun Transporters* 
Inc.; Stark Air Shipping, Inc.; viAir Service, Inc.; World Wide Air¬ 
ways Express, Inc.; International Veterans Air Lines, Inc.; Jack. 
Borofsky, d. b. a. Fast Service Shipping Terminals; National New 
York Packing and Shipping Company, Inc.; Peter A. Bemadri; San 
Francisco Overseas Corporation; and Rukert Terminals Corporation. 

SECTION 408 QUESTIONS 

With respect to the remaining applicants, there arise certain prob¬ 
lems as a result of the provisions of section 408 of the Act, although 

*° Persons seeking a permit from the Interstate Commerce Commission to conduct surface 
forwarder operations mast meet the same test. Interstate Commerce Act, sec. 410 (c) 
(49 U. S. C. sec. 1010 (c)). 
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certain of the parties to the proceeding have contended that there is no 
section 408 problem with respect to freight forwarders. However, we 
think it clear that surface freight forwarders are common carriers 
within the meaning of section 408 of the Act, 31 and, of course, we have 
already held that a freight forwarder by air is an air carrier within 
the meaning of the Act. 32 

APPLICATION OF SURFACE FORWARDERS 

Before considering the case of those persons whose relationships 
come squarely within the provisions of section 408, we believe it proper 
to discuss the problem presented by four surface freight forwarders 
who desire to enter the air freight forwarding field in their own names 
rather than through a subsidiary. With respect to these applicants 
there is no relationship which is technically within the purview of 
section 408. The only question is whether the policy of section 408, 
which we have held to be an element of the public interest to be con¬ 
sidered in passing upon applications for authority to engage in air 
transportation, dictates the denial of those applications. 

Our primary purposes in authorizing air freight forwarder opera¬ 
tions are to make possible improved service to the shipping public and 
to generate additional freight traffic for the direct air carriers. Au¬ 
thorization of surface freight forwarders to engage in air freight 
forwarder operations will assist in accomplishing these objectives. 
The possibility that such authorization might result in restraints of 
competition because of a conflict of interest between the forwarding of 
freight by surface transportation and the forwarding of freight by 
air, in our judgment, is not great. Unlike direct surface carriers, 
surface forwarders do not have substantial investments in transporta¬ 
tion facilities to protect. Moreover, the competition of a large number 
of independent air freight forwarders will deter surface freight for¬ 
warders from diverting any substantial amount of traffic from air 
to surface transportation. Finally, it would seem probable that with 
respect to most shipments, it will be the shipper, not the forwarder, 
who designates the means of transportation to be used. 

We therefore find that the conduct of freight forwarding operations 
by the four surface freight forwarders in question will not be inconsist¬ 
ent with the public interest. Because of the number of independent air 
freight forwarders whom we are authorizing in this opinion to engage 
in air freight forwarding operations, we find further that the conduct 
of air freight forwarding operations by the surface freight forwarders 
in question will not give rise to monopoly and thereby restrain com¬ 
petition or jeopardize any direct air carrier or any indirect air carrier. 

There remains only the question of the policy embodied in the so- 
called second proviso of section 408. For reasons hereinafter stated, 
we have concluded that the second proviso does not apply in a case 
where the company of which control is acquired is an air freight 
forwarder. However, even if the second proviso is applicable in such 
cases, we are not bound to require compliance with its restrictive terms 
before granting authorization to engage in air transportation to a 

** Acme Fast Freight. Inc.. Common Carrier Application. 2 M. C. C. 415 (1037). 

** Universal Air, Investigation Forwarding Activities, supra. 
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surface carrier which applies in its own name rather than through a 
subsidiary. 33 We think that to require such compliance in the present 
case would be impracticable and that it is not necessary to protect the 
public interest. Therefore, even if the second proviso is applicable 
to cases involving the air freight forwarders who come squarely 
within the provisions of section 408, we do not think we should apply 
it where, as in the case of the four applicants here, there is no relation¬ 
ship which requires section 408 approval. 

Accordingly, we will direct the issuance of letters of registration to 
the following persons: International Forwarding Company of Illi¬ 
nois, Lifschultz Air Freight, Lone Star Package Car Company, Inc., 
and Republic Carloading and Distributing Company, Inc. 

Applicants related to surface forwarders .—One applicant is con¬ 
trolled by a surface freight forwarder which has no affiliation with 
any other carrier, either air or surface. Air Freight Forwarders, 
Inc., is a subsidiary of Pacific and Atlantic Shipping Association, Inc., 
a small surface forwarder. 

For the reasons already stated in connection with surface freight 
forwarders seeking to engage in air transportation in their own names, 
we think that the control of an air freight forwarder by a surface 
freight forwarder is not inconsistent with the public interest and 
that it will not create a monopoly and thereby restrain competition 
or jeopardize any direct or indirect air carrier. However, since the 
control of an air freight forwarder by a surface freight forwarder is 
plainly subject to the provisions of section 408, these findings are not 
enough to warrant approval if the second proviso of section 408 (b) 
is applicable in such situations. 

We believe that Congress did not intend it to be applicable. The 
language of the section is such as to indicate that it was directed to the 
case of control of a direct air carrier by a direct common carrier, or 
by a person controlled by, or controlling, such common carrier or 
affiliated therewith. The requirements laid down therein were ob¬ 
viously framed with reference to the experience of direct carriers and 
are at best inappropriate where indirect carriers are involved. We 
held accordingly that the second proviso of section 408 (b) does not 
apply in this situation. We find that the control of Air Freight 
Forwarders, Inc., by Pacific and Atlantic Shipping Association, Inc., 
is not inconsistent with the public interest and will not create a 
monopoly and thereby restrain competition or jeopardize any direct 
or indirect air carrier, and we therefore direct the issuance of a letter 
of registration to Air Freight Forwarders, Inc. In the accompanying 
order we will reserve jurisdiction as to this relationship and as to all 
others approved in this opinion to attach to our approval from time to 
time such terms and conditions as we may find to be just and reasonable. 

Two applicants are controlled not by surface forwarders, but by 
persons controlling such surface forwarders. ABC Air Freight Com¬ 
pany, Inc., is controlled through stock ownership by Arthur J. Brown, 
who is the sole owner of ABC Freight Forwarding Company, now 
operating as a surface forwarder between New York on the one hand 
and Chicago, HI., Detroit, Mich., Miami, Fla., and Kansas City, Mo., 
on the other. Merchants Air Express, Inc., is owned by T. R. Soren¬ 
sen, who controls Merchants Shippers Association, Inc., and Westland 

“ American President Lines et al.. Petition. 7 C. A. B. 799 (1947). 
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Forwarding Company, two small surface forwarders. Section 408 
(a) (5) of the Act forbids a common carrier to acquire control of an 
air carrier without our approval but does not in terms forbid such an 
acquisition by a person controlling a common carrier. Nevertheless 
we think that section 408 (a) (5) is applicable to such acquisitions. 

We have heretofore stated 34 that m appropriate cases we would 
disregard the corporate fiction and, in determining the applicability 
of section 408, be guided not by legal forms but by the substantial 
practical relationships involved. There is ample legal precedent for 
such a policy. It is well settled that the corporate entity may be 
disregard when failure to do so would enable the corporate device 
to be used to circumvent the statute. 33 

The plain policy of section 408 (a) (5) is to make unlawful, in the 
absence of our approval, the unified control of certain types of enter¬ 
prises which may have conflicting interests. From the point of view 
of this policy there is no substantial difference between a situation 
where two operating companies are controlled by a single holding com¬ 
pany and a situation where one of the operating companies controls 
the other. It would seem clear that Congress did not intend to include 
one relationship within our jurisdiction but to exclude the other. Ac¬ 
cordingly, we hold that the control of ABC Air Freight Company, Inc., 
by Arthur J. Brown and of Merchants Air Express, Inc., by T. R. 
Sorensen requires our approval under section 408 (a) (5) of the 
Act. 

For the reasons already stated, we find that these control relation¬ 
ships are not inconsistent with the public interest and will not create 
a monoply and thereby restrain competition or jeopardize any direct 
or indirect air carrier. For the reasons already stated we hold also 
that the second proviso of section 408 (b) is inapplicable to these rela¬ 
tionships. We will therefore direct that letters of registration be 
issued to ABC Air Freight Company, Inc., and to Merchants Air Ex¬ 
press, Inc., and will approve the control relationships. 

The applicant, J. E. Bernard & Company, Inc., is a surface freight 
forwarder and has a controlling interest in a New York corporation of 
the same name, which is engaged exclusively in foreign surface freight 
forwarder operations. For the reasons heretofore stated, we per¬ 
ceive no reason why the parent company should not conduct both sur¬ 
face and air freight forwarder operations. Its control of a subsidiary 
which is also engaged in surface freight forwarder operations, however, 
raises problems under section 408 of the Act. Nowhere does section 
408 in terms forbid the control of a common carrier by an air carrier. 
However, for the reasons we have already stated in connection with the 
cases involving the common control of a surface carrier and an air 
carrier, we think the situation presented here is not in substance differ¬ 
ent from that where the surface carrier owns the air carrier. For this 
reason, we hold that the relationship between J. E. Bernard & Com¬ 
pany, Inc., and its subsidiary which is engaged in surface freight for¬ 
warder operations requires our approval under section 408 (a) (5) of 
the Act. On the grounds already stated, we find that such relation- 

M Acquisition of TACA. S. A., by American Export Air, 3 C. A. B., 216 (1941). 

" Alabama Power Company v. McJfinch. 94 F. 2d 601. 618 (App. D. C. 1937). Accord 
Chicago. if. <f St. P. Ry. v. if inn. Ciric Assn.. 247 IT. S. 490 (1948) : see United States v. 
United Shoe Machinery Co.. 234 Fed. 127, 141 (E. D. Mo. 1916). 
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ship is not inconsistent with the public interest and will not create a 
monopoly and thereby restrain competition or jeopardize any direct or 
indirect carrier. For the reasons already indicated, We also hold that 
the second proviso of section 408 (b) is inapplicable. Accordingly, we 
will direct the issuance of a letter of registration to J. E. Bernard & 
Company, Inc., and will approve the relationship between J. E. Ber¬ 
nard & Company, Inc., and its subsidiary of the same name. 

The applicant, Air Express International, Inc., is wholly owned by 
the applicant, Air Express International Agency, Inc. Both ap¬ 
plicants are surface forwarders but operate in different States. Upon 
the issuance of letters of registration to those carriers, a case will be 
presented which will be squarely within the provisions of section 408 
(a) (5) of the Act. For the reasons heretofore stated, we find that 
the control of Air Express International, Inc., by Air Express Inter¬ 
national Agency, Inc., will not be inconsistent with the public interest, 
■and will not create a monoply and thereby restrain competition or 
jeopardize any direct or indirect air carrier. Accordingly, we will 
direct the issuance of letters of registration to both applicants and will 
approve the existing control relationship. 

Applicants related to persons engaged in phases of aeronautics .— 
Some of the applicants have relationships with persons who have been 
or are engaged in activities which may be characterized as a phase of 
aeronautics. The Aero Corporation of Atlanta is a wholly owned sub¬ 
sidiary of General Discount Corporation, a general credit company 
whose principal business is the buying of contracts and the financing 
of airplanes m a manner similar to that ordinarily used in the financ¬ 
ing of automobiles. Aero Corporation owns three hangars at the 
Atlanta Municipal Airport, operates a flight school, is engaged in the 
conversion of war surplus airplanes, and in the sale of these and other 
used aircraft. Another wholly owned subsidiary of General Discount 
Corporation, Aero Service, Inc., of Charlotte, N. C., is engaged in 
activities similar to those of Aero Corporation. 

Mercury Airfreight Corporation is a wholly owned subsidiary of 
Aero Industries Corporation, which is engaged in the business of air¬ 
craft conversion, maintenance, and repair. It operates no airplanes of 
its own and is engaged in no common carrier operations. 

It does not appear that the activities of the persons controlling 
these two applicants, or of their affiliates will interfere with the per¬ 
formance by them of services as air freight forwarders. We find, 
therefore, that the relationships under discussion are not inconsistent 
with the public interest. We also find that these relationships will 
not create a monopoly and thereby restrain competition or jeopardize 
another direct or indirect air carrier. Accordingly, we will direct 
that letters of registration be issued to Aero Corporation of Atlanta 
and Mercury Airfreight Corporation and will approve the control 
relationships. 

Westcoast Aircraft Sales and Service, Inc., is now engaged in the 
repair, maintenance, overhaul, and modification of aircraft, but con¬ 
ducts no common carrier operations. Since these activities are con¬ 
ducted in its own name rather than through a subsidiary or an af¬ 
filiate, there is no section 408 problem. We do not perceive any con¬ 
flict between these activities by the Westcoast Aircraft Sales and 
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Service, Inc., and its proposed air freight forwarder service and we 
will direct that a letter of registration be issued to it. 

Personal Air Freight Company is a copartnership consisting of 
Andrew Mastrone, president, William Watson, vice president, J. Ken¬ 
neth Bradley, secretary, and Richard T. Spada, treasurer, who to¬ 
gether control and operate the Bridgeport Aeronautical Company, 
a corporation engaged in the storage and repair of aircraft. Accord¬ 
ing to the record, the activities of the Bridgeport Aeronautical Com¬ 
pany will be discontinued as soon as the applicant receives air freight 
forwarder authorization. On this condition, approval under section 
408 is unnecessary, but the applicant should make a proper showing 
in its application for a letter of registration that the aeronautical 
activities have entirely ceased. Upon such a showing a letter of reg¬ 
istration will be issued. 

Since 1931 Monarch Air Service has operated a hangar at the Chi¬ 
cago Municipal Airport and conducted an instrument school there. 
In addition, it has operated sight-seeing, freight, and passenger charter 
plane services. It has a contract authorizing it to furnish gasoline, 
oil, mechanical maintenance for aircraft, warehousing, loading, and 
^unloading of aircraft, and other services at that airport. The sight¬ 
seeing and charter plane service has been operated on a very limited 
scale and no interference would result so far as its freight forwarding 
activities are concerned except in case of the charter operation of 
freight carrying airplanes. This is an activity which we believe would 
not be consistent with the public interest while Monarch is engaged 
in air freight forwarding operations. Accordingly, we will require 
of Monarch Air Service that as a condition of obtaining a letter of 
registration it file an affidavit certifying that it has discontinued its 
air freight charter operations and that such air freight charter opera¬ 
tions will not be resumed so long as it conducts an air freight for¬ 
warder operation. 

Applicants related to motor carriers .—Ten other applicants have 
affiliations through stock ownership or common control with common- 
carrier motor trucking companies. This is a relationship with a 
direct carrier and each applicant in this group will be discussed 
separately. 

Acme Air Express, Inc., is owned by Acme Fast Freight, Inc., a 
surface forwarder constituting the major part of the Acme Fast 
Freight System, which consists of surface transportation agencies, 
including one small motor common carrier operating under Interstate 
Commerce Commission permit, and two or three pick-up and delivery 
operators. All of the stock of the Acme Fast Freight system is owned 
by a holding company known as T. A. B., Inc., which is owned and 
controlled by Thomas A. Bradley and family. There is no other inter¬ 
est in the Acme Fast Freight system, and no other transportation 
agency owns any portion of it or exercises any degree of influence 
over it. 

Gilbert Air Freight Corporation is owned solely by Morton A. Gil¬ 
bert, who is the owner of New York Haulage Company, a trucking 
company engaged in the transportation of general freight and gar¬ 
ments on hangers within the New York City area. He is also president 
of and owns a controlling interest in Gilbert Carrier Corporation, 
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which is engaged in motor common carrier transportation of gar¬ 
ments on hangers between New York and Philadelphia on the one 
hand, and Kansas City and Chicago on the other. Its gross income 
in 1947 amounted to $273,000. In Chicago he owns the A. B. Garment 
Delivery Service, a local motor carrier primarily engaged in the move¬ 
ment of garments on hangers. Frank Brown, treasurer of applicant 
company, owns and operates a similar service in Los Angeles and is 
part owner of another similar operation in San Francisco. 

Paco Service, Inc., is a New York corporation now engaged in 
package consolidation of freight as consignee’s agent for various 
shippers utilizing surface carriers. Two of its directors, James B. 
Moore and Thomas J. Garty, own all the applicant’s outstanding stock 
and own also 78 percent of the stock in Stones Express, Inc., a common 
carrier by motor vehicle operating chiefly between points in the metro¬ 
politan area of New York and the New England States. James B. 
Moore owns a majority of the stock in Mot-Air Transportation, Inc., 
which conducts motor carrier pick-up and delivery services of air cargo 
in the New York City area. 

The stock of Security Freight Forwarding Company, Inc., will be 
held by the Security Storage Company, Inc., a Maryland corporation 
engaged in motor transportation of household goods and in the ware¬ 
housing business. Securities Storage Company, Inc., has one share 
of stock in Allied Van Lines, Inc., a cooperative association of about 
300 motor carriers who operate in the transportation of household 
goods under the name of Allied Van Lines. Security Storage 
Company, Inc., however, has no other interest in or connection with 
Allied Van Lines. 

Wells Fargo Carloading Company, Inc., is a surface freight for¬ 
warder of average size, and was formed in 1946 by a consolidation 
of Wells Fargo Carloading Company and General Carloading Com¬ 
pany, Inc. It is a wholly owned subsidiary of Wells Fargo and Com¬ 
pany, a holding company which is owned and controlled by the 
American Express Company. The latter company is engaged in the 
business of issuing money orders, travelers’ checks, and foreign drafts, 
and in travel and foreign shipping services. It does not operate as a 
common carrier. Wells Fargo and Company controls also Wells 
Fargo Armored Service Corporation, Wells Fargo and Company of 
Cuba. Wells Fargo and Company Express, SASM, and Wells Fargo 
and Company of Mexico, S. A., some of. which operate as common 
carriers. The applicant has offices and facilities in 17 cities in the 
United States with agencies in less important centers. Its assets 
approximate $500,000. 

Western Air Freight Forwarders, Inc., has its president and prin¬ 
cipal stockholder Alexander Arbuckle, who, with John Wanner, vice 
president, owns and controls Motor Freight and Transportation Corpo¬ 
ration, whose major business has been the transportation of fish from 
points on the east coast to various markets in the eastern United States. 
This corporation has also engaged in pick-up and delivery operations. 

All of the stock of Domestic Air Express has been subscribed by Paul 
R. Williams, who is president of, and controls, Los Angeles Consoli¬ 
dators and Trucking Company, operating in local delivery service 
with three trucks and two semi-trailers. Williams also has a 50-percent 
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interest in Los Angeles Consolidators which operates with six trucks 
out of Lockheed Air Terminal and provides loading and unloading 
service for nonscheduled air cargo lines. He also has a controlling 
interest in Interstate Express, a surface forwarder operating princi¬ 
pally in the Los Angeles Area, but its ICC permit No. FF-102 has 
' been leased with an option of purchase to System Freight Forwarding 
in which Williams has no interest. This operation is of minor im- 
i portance, but if this permit should revert to Williams that fact should 
be reported to the Board for approval at that time. 

The treasurer of Skyways Freight Forwarding Corporation. Isadora 
Richter, owns 25 percent of that applicant’s stock and is the sole owner 
of I. Richter, Inc., which operates a fleet of trucks serving the garment 
industry in New* York. 

1 All these relationships are subject to section 408 (a) (5) of the Act 
either because they involve control of an air freight forwarder by a 
surface carrier or the common control of an air freight forwarder and 
a surface carrier. 

1 Paul J. Tutt, d. b. a. Columbia Air Forwarding Company, also owns 
Tutt Cartage Company which operates in local pick-up and delivery 
service in Chicago, under authorization of the Public Utilities 
Commission of Illinois. - 

There are approximately 24,000 motor freight carriers in the United 
States who file reports with and operate under the jurisdiction of the 
Interstate Commerce Commission. Of this number approximately 
2,500 are listed as Class I motor freight carriers. Class I being defined 
as those having gross revenues of $100,000 or over. Only three of the 
motor carrier affiliates are shown to be in Class I, and their opera¬ 
tions are limited geographically. 

None of them has an • operation extensive enough to enable it to 
create a monopoly or restrain competition. The operations of the 
motor carrier affiliates and especially those of local pick-up and de- 
1 livery character will be useful to the applicants in bringing cargo to 
their consolidation points and in distributing shipments from break- 
bulk points. •, 

From these facts we conclude that none of these motor carrier rela¬ 
tionships will be harmful to any air carrier operations and that the 
relationship existing between these particular applicants and their 
motor carrier affiliates will not be inconsistent with the public interest. 
We also find that these relationships will not create a monopoly and 
thereby restrain competition or jeopardize any direct or indirect air 
carrier. For the reasons heretofore stated, we do not believe that the 
second proviso in section 408 (b) is applicable in this situation. 

We will therefore direct the issuance of letters of registration to 
Acme Air Express, Inc., Gilbert Air Freight Corporation, Paco Serv¬ 
ice, Inc., Security Freight Forwarding: Company, Inc., Wells Fargo 
Carloading, Inc., Western Air Freight Forwarders, Domestic Air Ex¬ 
press, Skyway Freight Corporation, and Paul J. Tutt, d. b. a. Colum- 
i bia Air Forwarding Company. In the accompanying order we will 
also approve the control of Acme Air Express, Inc., by Acme Fast 
Freight, Inc.; Gilbert Air Freight Corporation by Morton A. Gilbert; 
Paco Service, Inc., by James B. Moore and Thomas J. Garty; Security 
Freight Forwarding Company, Inc., by Security Storage Company, 
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Inc-.; Wells Fargo Carloading, Inc., by Wells Fargo and Company; 
Western Air Freight Forwarders by Alexander Arbuckle and John 
Wanner; Domestic Air Express by Paul R. Williams; Skyways 
Freight Forwarding Corporation by Isadore Richter; and the rela¬ 
tionship between Paul J. Tutt, d. b. a. Columbia Air Forwarding 
Company, and Tutt Cartage Company. 

' Applicants related to railroadx .—The Mississippi Valley Transpor¬ 
tation Company, Inc., is wholly owned and controlled by the Illinois 
Central Railroad Company, and its air freight forwarder operations, 
if authorized, would be conducted for the most part by the personnel 
and through the facilities of that railroad company. Very few new 
employees would be required. 

The Illinois Central Railroad is a Class I railroad 36 and serves 685 
communities in 14 States in the Mississippi Valley. It has in excess 
of 40,000 employees, including a sales and service organization of over 
700. Its total assets are over $607,000,000, and its surplus, as of June 
30, 1947, amounted to $129,000,000. Its net income for the first 6 
months of 1947 was approximately $8,000,000. Of the freight which 
it carried in 1945, it estimated that 8,000,000 tons constituted air cargo 
potential if air freight rates were reduced to less than 10 cents per ton- 
mile. At higher rates the air potential would be correspondingly 
reduced, but the applicant admits that much of its less-than-carload 
traffic is subject to diversion to air transportation. 

The Illinois Central Railroad inaugurated its own motor carrier 
operations in order to reduce diversion to motor transportation, and 
with Interstate Commerce Commission approval now operates motor 
trucks over many of the highways paralleling its railroad lines. The 
railroad company at one time considered the advisability of seeking 
authorization to engage in air transportation as a direct air carrier, 
but after a thorough investigation concluded that air freight for¬ 
warder operations would serve its purposes and meet the requirements 
of its shipper customers. 

Seventy percent of the tonnage carried by the Illinois Central 
Railroad in 1946 moved beyond its own lines, and only a minor share 
of the total freight revenue from this traffic came to it. With the 
ordinary spreads in rates for volume shipments, revenues from air¬ 
freight-forwarder activities in many instances would exceed the 
revenues which are now derived from this part-haul traffic. 37 

Application is made by the Mississippi Valley Transportation Com¬ 
pany for authority to operate between all points now served by the 
Illinois Central Railroad and between all such points and all other 
points both within and outside of the United States. Approval is 
requested of its railroad ownership under section 408 of the Act. 

The States served by the Illinois Central Railroad constitute a 
large portion of the industrial area of the United States. The en¬ 
trance of the Mississippi Valley Transportation Company into the 
air freight forwarding Business in that area would create a serious 

** Class I railroads are* defined by the Interstate Commerce Commission as those having 
annual gross revenues of $1,000,000 and over. 

r Ona series of selected shipments moving from Chicago to Los Angeles, consisting of 21 
different commodities totaling 1.493 pounds, the share of revenue accruing to the Illinois 
Central for surface haul would be $14.55. while the revenue accruing to the applicant for 
the same shipment consolidated and moving in air forwarder service would be $27.39 after 
payment of the transportation charges to the underlying air carrier. 
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handicap to independent air freight forwarders seeking to compete 
for that business. Illinois Central freight houses would be used for 
handling air freight forwarder traffic and all the resources of the 
Illinois Central, including its extensive facilities for solicitation of 
traffic, would be available to the applicant which admits that it 
would thus have distinct advantages over many other applicants. 

Because of these advantages the Mississippi Valley Transportation 
Company would be in a position to offer formidable competition to 
any independent air freight forwarder seeking to serve the Mississippi 
Valley area. 

Moreover, the railroad control of Mississippi Valley presents a 
potential conflict of interest between the air and rail operations of 
the parent company which might prove detrimental to the full de¬ 
velopment of the air services. Unlike the independent surface for¬ 
warder who has only a relatively small investment and most of whose 
properties can be adapted to air as well as surface operations, the rail¬ 
road has large fixed investments in property and equipment not 
capable of use in air services. As a result there exists an incentive 
for the rail parent to strive for the development of its rail business at 
the expense of full and wholehearted promotion of air transportation. 

For these reasons and from aTl the tacts of record, we are convinced 
that authorization of the Mississippi Valley Transportation Company 
to operate as an indirect air carrier is not consistent with the public 
interest as defined in the Act, particularly in the light of the provisions 
of section 408. Accordingly, we hold that a letter of registration 
should not be issued to the Mississippi Valley Transportation Com¬ 
pany, Inc. Since Mississippi Valley Transportation Company will 
not be authorized to conduct operations as an indirect air carrier, the 
application for approval of control by Illinois Central Railroad will 
be dismissed as moot. 

The capital stock of National Air Freight Forwarding Corporation 
is owned by the National Carloading Corporation, a surface forwarder 
whose stock is owned by the Standard Carloading Corporation, a hold¬ 
ing company, the stock of which is held by the Chesapeake and Ohio 
Railway Company, the Pere Marquette Railway Company, and the 
Southern Tier Development Company, the latter company being owned 
by the Erie Railroad Company. The ultimate result is that the ap¬ 
plicant is owned and controlled by the three railroads which together 
comprise a great sector of the railroad industry of the United States. 
The National Carloading Corporation has operated as a freight for¬ 
warder since 1931, is authorized to handle general commodities be¬ 
tween all points in’the United States, and is one of the three large 
surface forwarders. 

In its application National Air Freight Forwarding Corporation 
asks for no consideration of the section 408 issue and requests no 
approval of its relationship with the surface forwarder or the rail¬ 
roads by which it is controlled. The applicant takes the view that 
the provisions of section 408 of the Act need not be considered by the 
Board until and unless the National Carloading Corporation files an 
application for authority under section 408 to control the applicant 
or to merge or consolidate with the applicant. In the statement of 
issues attached to the examiner’s prehearing conference report, it 
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was clearly pointed out that section 408 is an issue in this proceeding 
and that the standards of that section must be met by a surface carrier 
whether it applies for a certificate through a subsidiary or in its own 
name. Throughout the proceeding the section 408 issue was recog¬ 
nized and pertinent evidence was submitted on either direct or cross- 
examination by all applicants to whom the provisions of section 408 
were thought to be applicable. National Air Freight Forwarding 
Corporation was cognizant of all this and provided evidence as to its 
surface-carrier affiliations. 

While National Air Freight Forwarding Corporation is not de¬ 
pendent upon the facilities and personnel of the railroads controlling 
National Carloading Corporation, it does expect to use the facilities 
and personnel of the Carloading Corporation and it may be expected 
also that the facilities of the controlling railroads, especially m the 
solicitation of traffic, will be used to the advantage of this applicant. 
The facilities thus available to it would give it a competitive ad¬ 
vantage over other air freight forwarders, particularly over those 
which will operate independently of any surface affiliations. In ad¬ 
dition, National’s railroad ownership would present a potential con¬ 
flict of interest similar to that heretofore discussed in connection with 
Mississippi Valley. 

For these various reasons and from all the facts of record we con¬ 
clude that the authorization of National Air Freight Forwarding 
Corporation to engage in air transportation as an air freight for¬ 
warder would not be consistent with the public interest as public 
interest is defined in the various provisions of the Civil Aeronautics 
Act. We will therefore deny National Air Freight Forwarding Cor¬ 
poration authorization to engage in operations as an air freight 
forwarder. 

Universal Air Freight Corporation is a wholly owned subsidiary 
of the United States Freight Company, a holding company controlling 
or owning substantial blocks of stock in several companies operating 
as common-carrier motor truckers or as surface freight forwarders. 
Approximately 49 percent of the holding company’s 299,566 outstand¬ 
ing shares of stock are owned by the Linden Securities Corporation, 
but have been pledged as security for an indebtedness of approximately 
$14,000,000 to theNew York Central Railroad, which has an option 
to purchase this stock at a price equal to the indebtedness. This 
pledged stock has been delivered to B. H. Meyer, as a disinterested 
trustee, with full voting power. 

One of the subsidiaries of the United States Freight Company is 
the Universal Carloading and Distributing Company, Inc., which is 
the largest surface freight forwarder in the United States. Another 
subsidiary is the Canadian Consolidated Car Company which operates 
as a freight forwarder in Canada. 

There are several subsidiary motor trucking companies. Leshin 
Cartage Company holds an Interstate Commerce Commission permit 
and operates as a common carrier within a radius of 50 miles of Grant 
Park, Chicago. Detroit Trucking Company also holds an Interstate 
Commerce Commission permit to operate within 8 miles of the city 
limits of Detroit. Universal Cartage Company has Interstate Com¬ 
merce Commission authority to operate between Bridgeport, N. Y., 
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Newark, N. J., and Philadelphia, and also within fixed areas outside 
the city limits of Utica and Syracuse, N. Y., Cleveland and Cincinnati, 
Ohio, Indianapolis, Ind., and Louisville, Ky. It also operates under 
temporary authorization out of Washington. D. C. Reliable Truck¬ 
ing Company operates under a permit from the Public Utilities Com¬ 
mission of Ohio in intrastate business. Midwest Haulers, Inc.. Mutual 
Trucking Company, Interstate Motor Freight Systems, and Hancock 
Truck Lines are other affiliated trucking companies which confine their 
efforts entirely, or in a substantial degree, to carrying traffic gen¬ 
erated by Universal Carloading and Distributing Company, Inc. The 
combined activities of these various companies cover practically the 
entire United States. 

There are other subsidiary companies engaged in warehousing, 
package consolidating, and other operations. The record does not 
disclose the full relationship between the applicant, Universal Air 
Freight Corporation, and these various affiliated companies, and upon 
the basis of this record we cannot reach any conclusions as to the issues 
raised by the provisions of section 408 of the Act. The application 
will therefore ne dismissed without prejudice. If applicant desires, 

1 it may file an application for a letter of registration which will be 
assigned for hearing to afford applicant opportunity to submit full 
1 and complete data to enable us to determine all issues raised by and 
pertinent to its application. 

On the basis of the foregoing findings and conclusions and all the 
facts of record, we shall— 

1. Direct that Railway Express Agency negotiate with the air 
carriers (a) which now are parties to air express agreements, or (b) 
which during the following 6 months may enter into agreements with 

1 Railway Express Agency, Inc., similar to the existing air express 
agreements, a revised air express agreement embodying, among other 
provisions agreed upon by the aforesaid parties, the provisions speci¬ 
fied in the attached opinion, and submit to the Board within 6 montlis 
from the date of this order any such revised agreement that may be. 
entered into as a result of such negotiations; 

2. Continue the present exemption under section 1 (2) of the Act 
authorizing Railway Express Agency, Inc., to engage as an indirect air 
carrier in the transportation of property by air; 

3. Defer the petitions of Railway Express Agency, Inc., in Dockets 
Nos. 2540 and 2557, and the applications of Railway Express Agency, 
Inc., in Dockets Nos. 2744 and 2745 until further order of the Board;- 

4. Defer until further order of the Board the investigatory pro- 

c ceeding instituted by the Board in Docket No. 2540, insofar as it per¬ 

tains to Railway Express Agency, Inc., and terminate said proceeding 
in all other respects; 

5. Dismiss the applications of all applicants herein insofar as they, 
request the issuance of certificates of public convenience and necessity; 

(>. Enter an exemption order and adopt regulations under section 
1 (2) of the Act, in the form attached hereto and made a part hereof, 
authorizing approved air freight forwarders to engage temporarily 
as indirect air carriers in the transportation of property by air; 

' - 7. Direct that letters of registration, as provided for in tne attached 

exemption order and regulations, be issued to each of the following 
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upon filing of a statement setting forth the same information as is 
required under the regulations to be set forth in an application for 
a letter of registration: Airborne Coordinators, Airborne Flower 
Traffic, Inc., Air Brokers, Inc.; Air Cargo Forwarding Agency, Inc.; 
Air-Con, Inc.; Air Dispatch, Inc.; Charles A. Cooper, Jr., d. b. a. Air 
Freight Systems; Air Lanes Service, Inc.; Airlines Freight and Ex¬ 
press Company, a copartnership consisting of Leon S. Kaminetz, 
Samuel M. Waranch, and Robert P. Levigne; All-Air Freight Com¬ 
pany, Inc.; Arcadia Air Cargo Co-ordinators, Inc.; N. H. Beach, 
d. b. a. Seaport Shipping Company; Cloud-Lane, a copartnership con¬ 
sisting of Harry L. Whitaker and 0. A. Lupton; Emery Air Freight 
Corporation; Fast Air Service Transport, Inc.; Fast, Inc.; Federal 
Air Freight Company of California, Inc.; Flying Cargo, Inc.; In¬ 
ternational Forwarding Company of Illinois; Lifschultz Air Freight; 
Lone Star Package Company, Inc.; National Air Cargo Co-ordina- 
tors, Inc.; National Air Freight Forwarders, a partnership under the 
laws of Michigan consisting of Miles H. Knowles, Allen Dean, and 
Richard D. Brooks; Phalanx Air Freight, Inc.; Pioneer Air Freight; 
Richmond Airfreight Terminal, a copartnership consisting of James 
W. Luck and Norwood Rollins; W. P. Rose, d. b. a. Rapid Air Service; 
Sun Transporters, Inc.; Stark Air Shipping, Inc.; viAir Service, 
Inc., and World Wide Airways Express, Inc.; International Veterans 
Air Lines, Inc.; Jack Borofsky, d. b. a. Fast Freight Shipping 
Terminals; National New York Packing and Shipping Company, 
Inc.; Peter A. Bernacki; San Francisco Overseas Corporation; Re¬ 
public Carloading and Distributing Company, Inc.; Rukert Terminals 
Corporation; Westcoast Aircraft Sales and Service, Inc.; Air Freight 
Forwarders, Inc.; ABC Air Freight Company, Inc.; Merchants Air 
Express, Inc.; J. E. Bernard & Company, Inc.; Air Express Inter¬ 
national, Inc.; Air Express International Agency, Inc.; Aero Corpo¬ 
ration; Mercury Air Freight Corporation; Acme Air Express, Inc.; 
Gilbert Air Freight Corporation • Paco Service, Inc.; Security Freight 
Forwarding Company, Inc.; Wells Fargo Carloading Company, Inc.; 
Western Air Freight Forwarders, Inc.; Paul J. Tutt, d. b. a. Columbia 
Air Forwarding Company; Domestic Air Express, and Skyways 
Freight Forwarding Corporation. 

8. Direct that letters of registration be denied to Mississippi 
Valley Transportation Company and National Air Freight Forward¬ 
ing Corporation. 

9. Direct that a letter of registration be issued to Monarch Air 
Service upon the filing of an affidavit certifying that it has discon¬ 
tinued its air freight charter operation and will not resume such 
operation so long as it conducts air freight forwarder operations. 

10. Direct that a letter of registration be issued to Personal Air 
Freight Company upon the filing of an affidavit certifying that it 
has discontinued the activities of the Bridgeport Aeronautical 
Company. 

11. Approve the following control relationships under section 408: 

Air Freight Forwarders, Inc., bv Pacific and Atlantic Shipping 

Association, Inc.; ABC Air Freight Company, Inc., by Arthur J. 
Brown; Merchants Air Express, Inc., by T. R. Sorensen; J. E. Bernard 
&:Company, Inc., by J. E. Bernard & Company, Inc., (a New York 
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corporation); Air Express International, Inc., by Air Express In¬ 
ternational Agency, Inc.; Aero Corporation by General Discount 
Corporation; Mercury Air Freight Corporation by Aero Industries 
Corporation; Personal Air Freight Company by Andrew Mastrone, 
William Watson, J. Kenneth Bradley, and Richard F. Spada; Acme 
Air Express, Inc., by Acme Fast Freight, Inc.; Gilbert Air Freight 
Corporation by Morton A. Gilbert; Paco Service, Inc., by James B. 
Moore and Thomas J. Garty; Security Freight Forwarding Company, 
Inc., by Security Storage Company, Inc., (Maryland corporation); 
Wells Fargo Carloading Company, Inc., by Wells Fargo and Com¬ 
pany ; Western Air Freight Forwarders, Inc., by Alexander Arbuckle; 
Tutt Cartage Company by Paul J. Tutt, d. b. a. Columbia Air For¬ 
warding Company; Domestic Air Express by Paul R. Williams; and 
Skyways Freight Forwarding Corporation by Isadore Richter. 

12. Dismiss the application of the Mississippi Valley Transporta¬ 
tion Company for approval of its control by the Illinois Central 
Railroad Company. 

13. Dismiss the application of Universal Air Freight Corporation 
without prejudice. 

An appropriate order will be entered. 

J 0 ? Connell, Chairman, Ryan and Lee, Members of the Board, con¬ 
curred in the above opinion. Jones, Member, dissented in a separate 
opinion. Adams, Member, did not take part in the decision. 

Jones, Member , dissenting: 

I dissent. I believe the decision of the majority is one of ex¬ 
pediency. It is at variance with both the letter of the Civil Aero¬ 
nautics Act and the broad objectives there set forth by Congress. 

This is one of the most important matters ever to come before the 
Civil Aeronautics Board. Lpon the transportation of property by 
air rests in large part the fate of that air transportation system which 
the Board is directed to encourage, develop, and promote. By its 
action herein the majority has determined to superimpose upon the 
existing system a complete new class of air carriers engaged in the 
indirect transportation of property—a decision of far-reaching con¬ 
sequence—without, in my opinion, having demonstrated any clear 
conception of the results which may reasonably be expected to follow. 

Upon occasion in the past the Board has referred to the statutory 
obligations which the Act imposes with regard to the development 
of air transportation, and the necessity for a broad-gage, over-all 
approach to the problems presented. For example, in Local, Feeder, 
arid Pick-up Air Service, 6 C. A. B. 1 (1944), it was stated (p. 3): 

* * * we must not lose sight of the fact that Congress in enacting the 
Civil Aeronautics Act of 1938 laid down with great care the guides to the 
objective of an economically and technically sound air transportation system. 
This Act contemplated, and actually resulted in, the payment of substantial 
sums of money out of the Federal Treasury to encourage the attainment of 
this objective. These payments represent, in effect, an investment by the 
Government, for the common welfare, in our present air transportation sys¬ 
tem. Needless to say we have an obligation to avoid the adoption of any 
ill-considered policy with respect to a general expansion of air services that 
would endanger the results thus far achieved under the enlightened national 
policy established by that Act. 
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The decision in the instant case rests upon pure speculation and 
reveals anything but the careful long-range planning so sagely ap¬ 
proved in the above quotation. This very type of hasty, piecemeal ap¬ 
proach to the Board’s problems has been the subject of mounting 
criticism during recent months. Two official groups have just com¬ 
pleted formal examinations of the Board’s past policies and pro¬ 
cedures. 1 To the extent that such criticism relates to matters in the 
past the present Board can, with justice, disclaim responsibility. The 
mistakes of the past should be lessons for the future. And in the face 
of present critical conditions of the air transport industry an excursion 
into the uncharted area of the air freight forwarder field should not 
be based upon conjecture and speculation, but should be made only 
after a positive showing that the public interest will be substantially 
benefited. 

Indeed, it is my understanding that the Act clearly imposes such 
a requirement. Air freight forwarders are air carriers, ana their op¬ 
erations must be authorized either by a certificate of public convenience 
and necessity issued pursuant to section 401 of the Act, or by exemption 
from the requirement of obtaining a certificate, under the provisions 
of section 1 (2) of the Act. The majority has chosen to use the latter 
method. However, the statutory standards against which the appli¬ 
cations must be weighed are substantially the same in either case. 
Under section 401 it must be found that a proposed service is required 
by the “public convenience and necessity”, and under section 1 (2) 
it must be found that an exemption granted thereunder is in the “public 
interest.” Despite the variance in language there is little essential 
difference between the two concepts, as the examiner properly found. 2 


1 The Report of the Congressional Aviation PoUcy Board, Senate Report 049—80th 
Congress, Second Session, March 1, 1948, states: 

Item 33: The Civil Aeronautics Board should be enabled to secure the assistance of a 
disinterested non-governmental agency in making a study of the forrim and domestic 
air transport systems in order to prepare a basic route plan which may be used as a 
guide for future revisions of or extensions to the present route pattern. The present 
network of air routes bears little resemblance to a planned pattern. 

Item 35: The development of policies dealing with air cargo, contract flying, and 
charter service in the transport field is a matter of great importance to the national 
economy and national security. In recognition of the importance of further evolu¬ 
tion of policies in these flelda, the governmental agencies concerned and the Congress 
should give the earliest practicable consideration to the formulation of basic policies 
to govern expeditious and orderly development, on the basis of public convenience and 
necessity. (Emphasis supplied) 

The President's Air Policy Commission (Survival in the Air Age, January 1, 1948) stated 
in part (p. Ill) : 

If it is found that the Board is unwilling or unable to develop a more clear-cut plan 
for an over-all domestic air transport pattern, the Congress should give serious thought 
to giving over-all planning functions of route development to the Secretary of Civil 
Aviation recommended in Section V. 

There is a need for a comprehensive survey of the present situation and the develop¬ 
ment of a more cohesive philosophy. (Emphasis supplied) 

The Commission also had the following to say with respect to the development of air 
cargo (pp. 113-114): 

In regard to the first issue (spreading air cargo among more lines than now exist as 
common carriers) as we have said above, most common carrier airlines certificated for 
the carriage of passengers, property, and mail, after a steady progression toward self- 
sufficiency from 1938 to 1946 have suffered a serious set-back. Our major problem is 
to get them started once again up the ladder toward self-sufficiency. To advocate at 
this time the entry into this field of a large number of new carriers would certainly 
seem to postpone rather than hasten the attainment of such a state. 

We do express our belief, however, that In deciding on certificates for new cargo opera¬ 
tions, the Board should avoid impairing the soundness of the existing air-transport 
system by spreading the present and potential traffic among too many separate carriers. 

* Examiner’s report, p. 53. 
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And section 2 of the Act provides that the same policy standards are 
equally applicable to both. 

It follows, then, that the authorization of air freight forwarders 
by exemption must require basic findings of fact showing that the 
proposed service is required by the public convenience and necessity, 
and is in conformity with the policy standards contained in section 
2 of the Act. In my opinion the record in this case does not furnish 
adequate support for affirmative findings that these requirements have 
been met. 3 For the most part the evidence consists of self-serving 
declarations by the interested applicants which the majority has ac¬ 
cepted as proven ultimate facts, and unsupported conclusions drawn 
from an analogy to dissimilar conditions in surface transportation.* 
Actually, I can find no major finding of fact with respect to the 
public need for air freight forwarders in the entire opinion. The 
majority merely states (p. 498) : 

* * * we conclude that the public interest in, and need for, the services 

of air freight forwarders has been sufficiently established to justify the 
authorization 

This is pure presumption, unsupported by the record or by sub- 
sidiapr findings. It is admitted, in fact, that subsidiary findings on 
certain important aspects of the matter cannot be made—as, for ex¬ 
ample, with respect to diversion from air carriers “The effect * * * 
cannot now be determined” (p. 496). Or the improvement which may 
be effected by forwarders in ground handling of cargo “can be deter¬ 
mined only upon the basis of actual operations” (p. 497). A decision 
as important as this one should not rest upon so flimsy a foundation. 

1. There is no analogy between the function performed by 
surface forwarders and the function to be performed by air 
forwarders. 

It is difficult to analyze such an amorphous opinion. Like smoke it 
cannot be grasped. It has no substantial, logical body. It would 
appear that expediency dictated the decision and the findings and con¬ 
clusions were cut to fit it. 


* The same opinion was expressed by public counsel, a member of the Board's own staff, 
as follows : 

• • • the basic material needed for a decision on the indirect air carrier question is 

not available. It is true that valuable data was gathered during the course of the 
hearings in this proceeding. However, on many of the all important points the 
record supplies only the conclusions of witnesses, pro nnd con, based on questionable 
assumptions and analogies. Reaching a clear-cut conclusion on the basis of the 
information now available is as impossible as solving a mathematical equation contain¬ 
ing only unknown quantities. Brief to examiner, p. 6. 

4 For example, on page 492 the following appears: 

The forwarder will provide for the shipper the advantage of flexibility because he will be 
able to select the direct air carrier lxmnediately available for handling the shipment. 
His selection of a carrier will not be made until at or near flight time and thus he will 
be able to avoid delays that may occur at the originating airport due to space limita¬ 
tions or interruptions in service of one carrier. 

A moment's reflection will suffice to show that such a statement is just not true with 
respect to air transportation. The forwarder must of necessity ship in plane-load lots, and 
at the end of a business day. For him to be able to make any last-minute choice of carriers, 
it would be necessary, first, that more than one airline have an all-cargo schedule departure 
available at the time required (and to the required destination!, and. second, that sufficient 
space remain available to accommodate the shipment In either of the departing planes. 
Such a combination of circumstances is so extremely unlikely to occur as to be practically 
impossible. 

Contrary to the quoted statement, it would seem probable that if the forwarder is going 
to offer a satisfactory service, it will be necessary to arrange for cargo space well in 
advance. 

This is typical of the arguments used by the majority throughout the opinion. 
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The cornerstone of the majority opinion is, of course, the com¬ 
parison with surface forwarder operations. It has been reasoned, 
m effect, that (1) there are freight forwarders in surface transpor¬ 
tation, (2) since they exist, they must be valuable, (3) air cargo trans¬ 
portation is similar to 1. c. 1. surface freight transportation, and so 
(4) forwarders may -possibly be valuable in air transportation. Upon 
such specious logic the majority purports to create a large new stratum 
of air carriers competing directly with the airlines for the control 
of the air freight business, because, in its opinion, the service rendered 
to the public in that field has (as might be expected in an infant in¬ 
dustry) not yet reached a desirable state of perfection. True, the 
majority limits the so-called “experiment'’ to a 5-year period; but it is 
a truism that once firmly attached, middlemen parasites, such as the 
forwarders, are seldom dislodged. 

Let us examine the Board’s reasoning in arriving at the conclusion 
that this new class of air carriers is needed and will be of value 
to the public, the air transportation system, and the national defense. 

In the first place, while it can’t be denied that forwarders are in 
the surface transportation picture, it certainly can be argued, at least, 
that the present system of operations in surface freight transportation 
is not the best which could have been devised, or that it is not the 
system which would have developed had there existed the same regula¬ 
tory authority in that field during the developmental period oi the 
forwarder business as there exists in the air transportation field under 
the Civil Aeronautics Act. The various expressions of the Inter¬ 
state Commerce Commission on the subject certainly tend to support 
such a conclusion. 5 

That question aside, however, the basic fallacy of the majority’s 
reasoning lies in its assumption of a close similarity between freight 
forwarders in surface transportation and forwarders in air transpor¬ 
tation. Such an analogy is entirely false. The service performed 
by freight forwarders in surface transportation is only remotely com¬ 
parable to the services which are needed in air transportation. In 
surface transportation the merchandise handled by the forwarders is 
not high-value merchandise which must travel via an expedited high- 
cost service. Such merchandise is shipped via railway express. Ship¬ 
ments handled by the surface forwarder consist of ordinary merchan¬ 
dise in less-than-carload lots, the shipper being usually a small manu¬ 
facturer or merchant whose volume of shipments is not sufficiently 
large to fill an ordinary box car. The forwarder performs the office 
of shipping clerk, bills the goods, arranges for its truckage to the 
freight yard and there combines it with the goods of other small ship¬ 
pers to make a carload lot. On the other end he performs a break- 
bulk service, and arranges for ultimate delivery of the shipment to 
the consignee. Proportionately the freight handled by forwarders 
is not large. Only 2 percent of all the freight moving by rail is in 
less-than-carload shipments, and only half of this, or 1 percent of 
the total, is handled by forwarders. It is significant, too, that 70 per¬ 
cent of the business done by forwarders is in the hands of four large 
companies, two of which are controlled by, or are subsidiaries of, the 
railroads themselves. 


• See, for example, Freight Forwarding Inventigation, 229 I. C. C. 201 (1938). 
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What is needed in the air transportation of property is not primarily 
the consolidation of ordinary merchandise in planeload lots. Such 
property cannot afford to travel by air. Air transportation needs an 
expansion of its express service at lower cost. Air cargo (both so- 
called air freight and express) consists almost entirely of goods which 
are high-cost, and/or which must be shipped long distances in a short 
time because of either business urgency or the perishable nature of 
the goods. And the business is a small-package business. In con¬ 
trast to the railroads , 98 percent of air freight shipments are in less- 
than-planeload lots.* In general, air freight is a highly personalized 
business very similar to that performed bv the Railway Express 
Agency, and if any analogy is to be followed the comparison should 
be with railway express, not freight. 7 

The function of railway express is and always has been the move¬ 
ment of small package freight, which is high cost, and/or must be 
moved by fast transportation. It has been an expedited, personalized 
service, with each shipment handled on an individual basis. It is 
directly comparable to air freight. 

This, the only sound analogy that can be drawn, has been studiously 
ignored by the majority, because if pursued, it points to a very dif¬ 
ferent conclusion from the one which has been reached in this proceed¬ 
ing. 

The history of the railway express business shows that beginning 
back before the Civil W T ar numerous individual operators entered 
the field. After almost 75 years of laissez-faire , with the public always 
paying the bill , the business was gradually concentrated into the hands 
of a few large companies. 8 By the time of the first World War there 
were but seven express companies operating, of which four did 95 
percent of the business. After the Government assumed control and 
operation of the railroads for the duration, the Director General found 
it impossible under war conditions to coordinate effectively the trans¬ 
portation system with the several different express companies, and 
required them to consolidate. 

After the war, the consolidated company applied to the Inter¬ 
state Commerce Commission for permission to continue in that form 
under peacetime conditions, alleging that even prior to the war express 
service as operated by the individual enterprises involved too much 
duplication of overhead and equipment, and had been on the verge 
of disintegration, and that if they were not permitted to continue 
the consolidated operation they would abandon business entirely. 
The Commission, in Consolidation of Express Cos., 59 I. C. C., 459 
(1920), approved the continuance of the consolidated system.* Dur¬ 
ing the ensuing years it gradually became apparent that an independ¬ 
ent agency was not the best solution and ultimately, with the approval 
of the Commission, the railroads in 1929 took over the business them¬ 
selves. The present Railway Express Agency is a result of that 
arrangement. 

* Thus th* forwarder Is injected into 98 percent of the airline freight business, while he is 
involved only with 2 percent of rail freight. 

T Forwarder applicants admitted in oral argument that no real distinction could be made 
between air express and so-called air freight. (Tr.. pp. 147. 174. 191). See also In re 
Erpre** Rate*. Practice », Account*, and Revenue*. 24 I. C. C. 381, 425 (1912). 

* In re Expre** Rate*, Practice*, Account* and Revenue*, *upra. 

* It is interesting to note that, even at this early date, one of the commissioners dissented 
on the ground that the railroads should take over the express business themselves. 
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The Railway Express Agency today, as an instrumentality of the 
railroads, is an efficient, integral part of the rail transportation system. 
It performs valuable service to the public at reasonable rates, and the 
savings resulting from consolidation accrue to the railroads them* 
selves. All carriers are served equally and fairly. Charges have 
been lowered, and the volume of shipments has steadily grown, so that 
both the shipper and the carrier have benefited. There is no middle¬ 
man to add his fee to transportation costs, and, with but a single 
agency, the regulatory problem has been comparatively simple. 

The policy embodied in the Civil Aeronautics Act was deliberately 
designed to avoid the mistakes which had resulted from the failure to 
properly regulate the development of the surface transportation sys¬ 
tem. There is no reason why air transportation must live over again 
the history of the railroads, and repeat the whole wasteful evolution¬ 
ary process which at last resulted m the modem rail express system. 

2. All findings and conclusions realistically drawn from the 
record indicate that the injection of freight forwarders into 
air transportation is not needed and may result in irreparable 
damage. 

Having decided that air cargo transportation is generally similar 
to surface 1. c. 1. transportation, the majority then concludes that since 
forwarders perform beneficial services in the surface field, their serv¬ 
ices in air transportation will be likewise beneficial. This conclusion 
is unsupported by factual analysis, and is, in essence, a bare 
presumption. 

The conditions which led to the development of forwarder services 
in rail transportation have no counterpart in the field of air cargo. 
The railroads have always been geared to the handling of carload 
shipments, which is 98 percent of their business, and have done a 
traditionally poor and unprofitable job with less-than-carload mer¬ 
chandise. The forwarders came into the picture as an instrumental¬ 
ity through which less-than-carload shipments could be organized into 
carload lots, which the railroads could efficiently handle. 

In air transportation, however, there is little essential difference 
between planeload and less-than-planeload traffic, and, as before 
pointed out, the record shows that the former amounts to only 2 per¬ 
cent of the total air freight business. The air carrier handles all 
freight in the same way, regardless of volume, and the shipper receives 
the same service. Actually, the record shows that there is little or no 
difference between air freight and air express with respect to the 
nature of the traffic and, as I have said before, what is needed in the 
air transportation field is primarily a more extensive air express serv¬ 
ice, divided perhaps into fast express and ordinary express. 

The Civil Aeronautics Act specifically directs the Board to regulate 
air transportation in such a way as to preserve its “inherent advan¬ 
tages.” The basic one of these is speed of carriage and, to some extent, 
frequency of service. In my opinion the authorization of forwarders 
will do nothing to enhance^ and will tend to destroy, not preserve, 
these advantages. In addition it will increase the costs of air cargo 
transportation, and result in pressures leading to inequitable 
practices. 
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It seems certain that forwarder operations will not increase the 
speed of air transportation. A forwarder’s very existence depends 
upon consolidation, a process which contains an inherent element of 
delay. Normally the forwarder, through his contract trucking 
agents, will gather up individual shipments throughout the day. The 
agent, when he gets a truckload, will transport the shipments to the 
forwarder’s dock, which in most cases will be located adjacent to a 
rail terminal. There the shipments will be held until the end of the 
day, sorted, reloaded, and trucked to the airport for shipment. At the 
airport the shipments will be unloaded again, to be reloaded into the 
aeroplane by the airline’s own employees. Depending upon the ulti- . 
mate destination of the goods, the merchandise may be reconsolidated 
with other planeloads at a common point somewhere en route. Upon 
arriving at the city of destination the plane will be unloaded by the 
carrier, reloaded into trucks of the forwarder’s contract agent in the 
particular locality, hauled to the forwarder’s loading dock, sorted, re¬ 
loaded into delivery vehicles, and finally delivered to the consignee. 

If the consignee happens to be located ip some smaller city, to which 
a planeload shipment is not available, then the forwarder will in all 
probability transport the shipment from the terminal point to the 
consignee by surface transportation, even though airline service may 
be available. The result is that the cargo involved has been subjected 
to the delay necessary to accumulate planeload lots, and to consider¬ 
ably more handling than would be necessary if transported by the air 
carrier itself, or by some instrumentality of all the carriers similar to 
Railway Express. 

1 Added to this may be a delay in reconsolidating en route, and for¬ 
warding from terminal point to destination by truck. It seems sheer¬ 
est folly to believe that under these conditions forwarder operations 
will result in anything other than a slowing down of movement of 
air freight transportation. Yet the airlines will receive less money 
for performing tne same service, and the shipper will pay the same 
charges as before. 

In spite of these disadvantages, however, which are more or less 
1 admitted by the majority, it is claimed that forwarders will generate 
a tremendous amount of new business, and that promise is held up as 
a justification for the action which has been taken. This hope—and 
based upon the present record it is nothing more than that—is a very 
appealing onej and I wish I could share it. An objective analysis of 
the facts convinces me that it lacks validity. It may be true that the 
limited number of forwarders who have sizable solicitation facilities 
may be able, through that means, to develop some additional air cargo 
in localities where the airlines are not doing an intensive selling job. 
The volume of such business, however, is not likely to be sizable. It * 
seems clear that any real development of new business for air freight 
transportation is dependent entirely upon the level of rates. If rates 
can be lowered, more traffic will move; if not, the market is limited. 
All of the evidence which has been presented to the Board in this and 
related cases tends to support that conclusion. There is nothing in 
the history of forwarder operations which would lead one to believe 
that their operations will result in lower rates to the public. Since 
the profitability of their activities depends upon the “spread” between 
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planeload and less-than-planeload rates, the tendency will be to reduce 
the rates received by the carrier, and increase the rates to the public . 10 

Nor is it likely that any significant amount of traffic will be diverted 
by the forwarders from surface transportation to the air. Practically 
all of the larger forwarders are also engaged in surface forwarder 
operations by motor carrier or railroad, and the record is clear that 
.they intend to remain “neutral” in selling their services to the public. 
Since their major investment and source of revenue is in the surface 
field, they could not be expected to do otherwise. 

All in all, there is nothing in this record that is convincing that 
sufficient new traffic may be generated by the forwarders to outweigh 
the various disadvantages of their operations in the air transportation 
field. 

In this connection, I am surprised at the lack of consideration which 
the majority has given to the position of the certificated carriers in 
this proceeding. It would seem to me that the unanimous opposition 
of the carriers in which the Government, through the Board, has in¬ 
vested many millions of dollars of public funds, based as it is upon 
many years of experience in the business, would be deserving of very 
careful consideration. They unanimously oppose the action which 
-the majority has taken, and have made every effort to support their 
opinion that the activities of forwarders would injure air transporta¬ 
tion and tend to destroy its most important advantages. That opinion 
should be entitled to great weight. The objections of the certificated 
carriers are based upon the thoughtful conclusions of management 
officials who have been engaged in the development of air transporta¬ 
tion for many years. Their conclusions make up the only expert 
testimony in this record, and their stake in the matter is infinitely 
greater than that of any of the other parties. 

The majority has also paid little attention to the competitive dis¬ 
advantages the certificatea carriers must suffer when competing with 
forwarder operations in the air transport field. The examiner recog¬ 
nized that forwarders and the airlines would vigorously compete for 
business. The competition will be limited to the large traffic centers, 
of course, since the forwarders have little interest in operations at the 
small intermediate cities. These larger traffic-generating centers 
account for a very large share of the business in terms of volume, and 
practically all in terms of profits. Thus the forwarders will “skim 
the cream” of the business, and leave to the airlines the problem of 
supplying the costlier, nonprofitable service to the smaller 
communities. 

I find nothing in the record to support a conclusion that the addi¬ 
tional competition of freight forwarders is either necessary or desir¬ 
able in the public interest. It has been shown that they will neither 
improve service nor reduce rates, and they will reduce airline revenues 
to the extent of the “spread” between planeload and less-than- 
planeload rates by virtue of which they are enabled to operate, less 

“ The majority states that a fully adequate authorization for a forwarder most be 
coextensive with the entire air transportation system. Thus each forwarder will have 
Nation-wide scope, and presumably facilities to serve such an area. It follows then that a 
large number or forwarders will have overlapping and duplicating organizations sharing In 
the 8amc markets. Lower air cargo rates are not likely to result from such needless 
duplication. It was this extravagant and wasteful duplication which caused the express 
companies first to consolidate and later to seU out to the railroads. 
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certain minor elements of cost, such as the issuance of individual way 
hills, of which they 7nay relieve the carriers. The Act contemplates 
the authorization of competition only to the extent necessary to insure 
the sound development of the air transportation system, and various 
responsible persons already question whether the authorization of 
competitive services by the Board has not even now gone too fast and 
too far. 11 This decision by the Board will do little to ally such fears. 

3. Other fallacious economic concepts expressed in the 
majority opinion. 

Several startling economic concepts expressed in the majority 
opinion challenge answer, but they seem defensive and irrelevant for 
the most part. One, however, must be touched upon. The majority 
emphasizes the fact that most of the applicants favored with authoriza¬ 
tion have very little capital invested and do not intend to invest 
much. 12 This lack of venture capital, the majority rather strangely 
concludes, is a virtue of sorts and a justification for their authoriza¬ 
tion. If their speculation succeeds they win heavily—if it fails, they 
lose very little. 

But how about the shipping public? The air transport system in 
which the Nation has invested so many millions? The national de¬ 
fense? The taxpayers of America and the certificated airlines are 
unwilling parties to this speculation. If it fails they lose immeasur¬ 
ably. Surely it does not take clairvoyance to see that wholesale fail¬ 
ures by forwarders will discredit air cargo transportation for years to 
come, with resulting irreparable harm to the public in general and 
the certificated airlines in particular. 

Certainly many of the poorly financed, ill-equipped forwarders 
must fail as a result of the unregulated competition fostered by the 
majority’s order. There may be millions of dollars of shipper claims 
to be settled. There may be millions of dollars in unpaid freight bills 
uncollected by the airlines. The “minimum amount of insurance” 
called for in the Board’s regulation 13 will not cover these losses. 
Nor will the provision in the regulation that a forwarder must pay his 
bills to the carrier be necessarily effective. The Board is not equipped 
to be a bill collector. 

We may have all the sympathy in the world for the forwarder’s am¬ 
bition to make a private prefit, but our duty is to the public generally, 
the national welfare, and the national defense. 

4. Damage to national defense. 

The majority opinion displays little concern with the national de¬ 
fense aspect of this matter, even though such considerations are, un¬ 
happily, of particularly vital importance to everyone today. The 
broad aviation policy of the United States as recently voiced by the 
Congressional Aviation Policy Board calls for the fostering and pro¬ 
motion of domestic and foreign air commerce “until it reaches such 
stature in passenger and car"o capacity as to constitute in crisis an 
adequate logistical air arm of the National Defense Establishment.” 14 

11 Supra, Note 1. 

*» Opinion, page 498. 

a Opinion, pajre 500. 

14 National Aviation Policy, Sen. Rep. No. 949, 80th Cons., 2nd Seas., March 1,1948 (p. 5?. 
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I have hereinbefore stated my belief that the air forwarder will hinder 
rather than aid the building up of a logistical air arm reserve. 

• Also, the introduction of another large class of “specialists” into 
the air transport picture will only complicate the necessary tasks of 
coordinating the various elements of the system into an integral 
transportation unit in times of national emergency, and will slow 
down our industrial mobilization at a time when days will be precious. 

5. Regulation 292.6 proposed by the Board is unenforceable. 

The Board’s decision must lead to .unregulated competition 

in the air forwarding field with consequent confusion, ir¬ 
regularities, and illegal practices. 

Even assuming, arguendo , that there is some basis of need for air 
cargo forwarder service, the wholesale authorization which the ma¬ 
jority has granted seems to me completely at variance with the whole 
concept embodied in the Civil Aeronautics Act. A general conclu¬ 
sion that air freight forwarders are “in the public interest,” followed 
by a blanket exemption, is contrary t6 the basic theory of a regulated 
air transport industry. 

• The majority has said, in effect, that it doesn’t make any difference 
how many forwarders enter the field, or whether they are soundly or¬ 
ganized and financed—that the law of the jungle will result in the sur¬ 
vival of the fittest. Such a view must rest upon a belief that only 
•the forwarders themselves will be affected by the process. I have 
hereinbefore pointed out the fallacy of such views. 

•\ The theory of regulation of public transportation for the public 
good has been embodied in the statutory scheme of this country for 
a long time, and I cannot understand why the public has less need 
for the benefits of the regulation of freight forwarders than any other 
segment of the transportation system. If it is in the public interest 
to authorize air forwarders, then the Board has a clear duty to au¬ 
thorize only those operations which show a reasonable expectation of 
•success. I again repeat, it owes this duty to the shipping public, and 
to the air transport industry, which must inevitably be adversely 
affected by the activities of irresponsible, inexperienced, inadequately 
■financed operators. 

• I also feel that in determining to let anyone with a 3-cent stamp 
into the business the majority has failed to appreciate the administra¬ 
tive problem with which the Board will be involved. The sheer bulk 
of the paper work which will be imposed upon the staff promises to 
reach tremendous proportions. No one can prophesy now many 
applications for permits will be received, but the number will obviously 
extend into the hundreds, each of which will also result in the filing 
of at least one tariff. The tariffs, and all of the individual rates 
contained therein, must be examined for legality and compliance with 
the Board’s applicable regulations, as well as for adherence to proper 
rate-making principles. In addition, each forwarder will be required 
to file, and the Board officially to act upon, all agreements coming 
within the provisions of section 412 of the Civil Aeronautics Act, 
which will mclude every contract entered into with a motor carrier 
for the provision of ground transportation in connection with the 
establishment of air-forwarding service. The number of such con- 
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tracts which the Board will be required to handle will run into the 
i thousands, since the record in this case shows that certain individual 
applicants have such arrangements with over a thousand truck 
operators. 15 

The Board has a staff that is geared to the handling of regulatory 
matters for a relatively limited group, and it is generally recognized 
that even now the staff is dangerously inadequate for the job. 18 The 
| addition of the tremendous additional burden which will result from 
the action taken herein will obviously be overwhelming. To expect 
| under such circumstances that it will be possible to make even a token 
i effort to undertake any activities in the field of enforcement is to 
ignore realities. The result will be the complete absence of effective 
regulatory control. 

6. Applicants related to surface carriers are subject to sec¬ 
tion 408 (b) and the second proviso thereof. The waiver of 
the requirements of that section is not in accord with the 
proper construction of the Act. 

A further point of dissent is the majority’s lack of concern with 
! respect to the surface-carrier relationships of various of the appli¬ 
cants. Recently, in American President Lines et cd., Petition, 7 C. A. B. 
799 (1947), the Board set forth a definitive analysis of its interpreta¬ 
tion of the policy expressed in the Civil Aeronautics Act as to surface 
[ carrier participation in air transportation. I am in general agree¬ 
ment with the position adopted by the Board in that decision. In 
the present proceeding, however, it appears that the majority, anxious 
I to open air freight transportation to the acivities of forwarders, has 
i rather arbitrarily determined not to apply certain otherwise restrict 
tive provisions of section 408 of the Act to indirect carriers. In so 
doing it has departed to a considerable extent from the standards 
given expression in the earlier opinion. 

In the American President Lines case the Board very carefully 
determined that the over-all policy of the Act as expressed by Congress 
[ requires that the entry of surface carriers into air transportation be 
i limited, in general, to instances where the proposed air service is to 
be auxiliary to, or supplemental of, the surface carriers’ own opera¬ 
tions, in line with the second proviso of section 408 (b) of the Act. 
But in the present opinion the majority states (p. 503): 

However, since the control of an air freight forwarder by a surface freight 
forwarder is plainly subject to the provisions of section 408, these findings 
are not enough to warrant approval if the second proviso of section 408 (b) 
is applicable in such situations. 

We believe that Congress did not intend it to be applicable. The language 
of the section is such as to indicate that It was directed to the case of 
control of a direct air carrier by a direct common carrier, or by a person 
controlled by, or controlling, such common carrier or affiliated therewith. 
The requirements laid down therein were obviously framed with reference 
to the experience of direct carriers and are at best inappropriate where 
indirect carriers are involved. We hold accordingly that the second proviso 
of section 408 (b) does not apply in this situation. 


“ The majority opinion (pace 491) indicates that the larger forwarders have rate arrange¬ 
ments with approximately o.OOO motor carriers. 

u The enforcement of certain regulations already in effect admittedly leaves something to 
be desired. In fact, there appears to be a strong likelihood that certain of the applicants 
herein have been conducting illegal air forwarding operations without hindrance from the 
Board. 
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On page 508 the same conclusion is reached as to applicants related 
to motor carriers, where it is stated: 

For the reasons heretofore stated, we do not believe that the second proviso in 

section 408 (b) is applicable in this situation. 

It is tacitly admitted, however, that if the second proviso of sec¬ 
tion 408 (b) does apply, then there is nothing in the record upon 
which to base a finding that the requirements have been met. 17 

The second proviso of section 408 (b) has been held to constitute 
a restrictive standard intended to regulate carefully the participation 
of surface carriers in air transportation and, except in cases where 
compelling public interest considerations dictate otherwise, to limit 
such participation to instances where (a) the surface carrier would 
be enabled to use aircraft to public advantage in performing its own 
services, and (b) competition would not be restrained. 1 * 

There is nothing in the language of section 408 (b) or in its legis¬ 
lative history that would indicate that Congress meant to limit the 
application of the standards of the second proviso thereof to any 
particular class of surface carriers or air carriers. Indirect carriers 
were specifically brought within the jurisdiction of the Act- .and if 
Congress had intended to exclude them from .the provisions oi section 
408 (b) it would have done so. To interpolate the word “direct” be¬ 
fore “carrier” is to amend the statute itself by quasi-judicial inter¬ 
pretation, a power which I hardly believe the Board possesses. 19 

An arrangement which enables a surface carrier to engage in the 
air-forwarding business directly or through a related or subsidiary 
company must involve the we by the surface carrier of aircraftr—even 
though not its own—and surely raises the question whether such ac¬ 
tivities are supplemental to its own surface operations or will lead 
to a restraint of competition. It thus seems obvious that exactly the 
kind of situation is created to which the standards of the second 
proviso of section 408 (b) should apply. 

The solicitation, gathering, billing, and ground handling of air 
cargo is as much a part of the air transportation of property as the 
operation of the aircraft itself, and control of this phase of the trans¬ 
portation is in many respects more important than control of the 
plane that carries the cargo. To say that a surface carrier can directly 
or indirectly engage in air forwarding, thus controlling the actual 
transportation of cargo, without meeting, the requirements of the 
second proviso of section 408 (b), but must meet them if it acquires 
control of the aircraft used to cany such property, is to impute a lack 
of perspicacity to Congress which is certainly not justified. 

The Board expressed itself very strongly in the American President 
Lines opinion as to the danger of permitting surface carriers to enter 
the air transportation field. 20 In my judgment the threat there de- 

17 “We think that to require such compliance [with the second proviso of section 408 (b) ] 
In the present case would be impracticable and that it Is not necessary to protect the public 
interest." (p. 503) 

™ American Export Line*, Control — Amcr. Export Air., 3 C. A. B. 610 (1842) ; American 
President Line* et oL, Petition, supra. 

w "It Is not the function of an administrative body to* create basic-policy, bnt to admin¬ 
ister that which Congress has prescribed.” American President Lines et al.. Petition, supra, 
p. 800. Matson Navigation Co. V. V. 8., 284 D. S. 852 (1982) ; Corona Co. v. United States, 
263 U. S. 587 (1924). - 

39 American President Lines et al,. Petition , supra, p. 803. 
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scribed will not be lessened in any degree by the fact that in this 
case the surface carriers will operate indirectly, rather than directly, 
and the standards so carefully spelled out in the earlier opinion should 
have been fully applied herein. 

CONCLUSION 

I am firmly convinced that the demonstrated disadvantages attend¬ 
ing the authorization of air freight forwarders greatly outweigh the 
speculative benefits which have been so wishfully advanced and so un¬ 
critically received in this proceeding. It seems clear that the opera¬ 
tions of forwarders will, inter alia , (1) slow down air freight trans¬ 
portation, and thus tend to destroy its greatest advantage—speed, 

(2) limit the utility of cargo space on airline passenger schedules, 

(3) reduce air carrier revenues without materially reducing costs, 

(4) make lowering freight rates more difficult, (5) generate little new 
traffic, (6) provide unneeded and uneconomic additional competition 
for air traffic, (7) unnecessarily complicate the air freight transporta¬ 
tion system, and (8) provide the Board with an impossible adminis¬ 
trative problem. 

Again, I wish to point e .out..that freight forwarders developed in 
the rail transportation field only because the railroads failed to pro¬ 
vide a satisfactory service for the handling of less-than-carload 
freight. The Interstate Commerce Commission found that there was 
no need for their services if the railroads would organize for the pur¬ 
pose of setting up an efficient system to take care of 1. c. 1. business, 21 
but the railroads were unwilling to do so, in spite of a similar recom¬ 
mendation by the Federal Coordinator of Transportation. 22 The re¬ 
sult was that the forwarders stayed in business, and it became neces¬ 
sary to provide for their regulation by the passage of Part IV of the 
Interstate Commerce Act. 

The lack of interest by the railroads in handling less-than-carload 
traffic themselves is understandable, since it amounts to but 2 percent 
of their business and was never profitable. The conditions which led to 
the establishment of forwarders in the rail field do not obtain in air 
transportation. Less-than-planeload traffic is 98 percent of the air 
freight transportation business, and the carriers are not only willing, 
but anxious to do the business themselves, without the interposition of 
a middleman. 

The Board had a golden opportunity to profit from lessons learned 
the hard way in other fields of transportation. There is no sound 
reason why the airlines should not have been permitted and assisted to 
organize a subsidiary organization patterned after the Railway Ex¬ 
press Agency to perform all of the services needed in the transportation 
of property by air. Such an organization would have fully satisfied 
the public need, and permitted the revenues to be retained by the 
earners, preventing costly duplication of service and uneconomic 
competition by a class of unnecessary middlemen. At the same time 
the Railway Express Agency, if the Board thought competition neces¬ 
sary, might have been permitted to make its services coextensive with 
that of the airlines’ own agency, providing a sound competitive stimu- 

a Freight Forwarding Investigation, supra. 

33 Federal Coordinator of Transportation, Merchandise Traffic Report, 19&4. 
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lus to both which would have resulted in real advantage to the public. 

In my judgment the majority has utterly failed to move toward the 
real objective which motivated this proceeding—that of orderly, 
planned development of a system of property transportation by air 
of the greatest possible benefit in the over-all public interest. 

Order 

A full public hearing having been held in the above-entitled proceed¬ 
ings and the Board, upon consideration of the record, hairing issued 
jts opinion containing its findings, conclusions, and decision, which is 
attached hereto and made a part hereof, 

It is Ordered, 1. That Railway Express Agency, Inc., be and it is 
hereby directed to negotiate with the air carriers (a) which now are 
parties to air express agreements or (b) which during the following 
6 months may enter into agreements with Railway Express Agency, 
Inc., similar to the existing air express agreements, a revised air-express 
agreement embodying, among other provisions agreed upon by the 
aforesaid parties, the provisions specified in the attached opinion, and 
to submit to the Board within 6 months from the date of this order 
any such revised agreement that may be entered into as a result of such 
negotiations 

2. That the petitions of Railway Express Agency, Inc., in Dockets 
Nos. 2540 and 2557, and the applications of Railway Express Agency, 
Inc., in Dockets Nos. 2744 and 2745 be and they are deferred until 
further order of the Board; 

3. That the investigatory proceeding instituted by the Board in 
Docket No. 2540, insofar as it pertains to Railway Express Agency, 
Inc., be and it is deferred until further order of the Board, ana that 
said proceeding in all other respects be and it is terminated; 

4 . That there be and are adopted and issued concurrently herewith, 
effective 35 days from the effective date of this order, (a) a regulation 
of the Board, designated section 292.6 of the Economic Regulations, 
(b) an amendment to section 202.1 of the Economic Regulations con¬ 
sisting of a new paragraph (d) of said section 202.1, and (c) an 
amendment to section 202.3 of the Economic Regulations consisting 
of a new paragraph (e) of said section 202.3; 

5. That Letters of Registration—Air Freight Forwarders, subject 
to the conditions set forth in section 292.6 of the Economic Regulations, 
be issued to the following applicants upon the filing by each such 
applicant of a statement setting forth the information required by 
section 292.6 (e) (2) of the Economic Regulations: 

Airborne Coordinators; Airborne Flower Traffic, Inc.; Air Brokers, 
Inc.; Air Cargo Forwarding Agency, Inc.; Air-Con, Inc.; Air Dis- 

£ atch, Inc.; Charles A. Cooper, Jr., d. b. a. Air Freight Systems; Air 
<anes Service, Inc.; Airlines Freight and Express Company, a co¬ 
partnership consisting of Leon S. Kaminetz, Samuel M. Waranch, and 
Robert P. Levigne; All-Air Freight Company, Inc.; Arcadia Air 
Cargo Co-ordinators, Inc.; N. H. Beach a. b. a. Seaport Shipping 
Company; Cloud-Lane, a copartnership consisting of Hirry L. 
Whitaker and C. A. Lupton; Emory Air Freight Corporation; "Fast 
Air Service Transport, Inc.; Fast, Inc.; Federal Air Freight Company 
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of California, Inc.: Flying Cargo, Inc.; International Forwarding 
Company; Lifschultz Air Freight; Lone Star Package Company, 
Inc.; National Air Cargo Co-orainators, Inc.; National Air Freight 
Forwarders, a partnership under the laws of Michigan consisting of 
Miles H. Know] les, Allen Dean, and Richard D. Brooks; Phalanx Air 
Freight, Inc.; Pioneer Air Freight; Richmond Airfreight Terminal, 
a copartnership consisting of James W. Luck and Norwood Rollins; 
W. P. Rose, d. d. a. Rapid Air Service; Sun Transporters, Inc.; Stark 
Air Shipping, Inc.; viAir Service, Inc.; World Wide Airways Ex¬ 
press, Inogg International Veterans Air Lines, Inc.; Jack Borofskv, 
d. b. a. Fast Freight Shipping Terminals; National New York Pack-, 
ing and Shipping Company, Inc.; Peter A. Bernacki; San Francisco 
Overseas Corporation; Republic Carloading and Distributing Com¬ 
pany, Inc.; Rukert Terminals Corporation; West coast Aircraft Sales 
and Service, Inc.; Air Freight Forwarders, Inc.: ABC Air Freight 
Company, Inc.; Merchants Air Express, Inc.; J. E. Bernard & Com¬ 
pany, Inc.; Air Express International, Inc.; Air Express International 
Agency, Inc.; Aero Corporation; Mercury Airfreight Corporation; 
Acme Air Express, Inc.; Gilbert Air Freight Corporation; Paco 
Service, Inc.; Security Freight Forwarding Company, Inc.; Wells 
Fargo Carloading Company, Inc.; Western Air Freight Forwarders, 
Inc.; Paul J. Tutt, d. b. a. Columbia Air Forwarding Company; Do¬ 
mestic Air Express; and Skyways Freight Forwarding Corporation: 
Provided , however, that any such letter of registration may be can¬ 
celed by the Board upon failure to comply with the provisions of any 
order issued pursuant to the provisions of section 408 of the Act with 
respect to such applicant; 

6. That a Letter of Registration—Air Freight Forwarder shall be 
issued to Monarch Air Service (a) upon the filing by Monarch Air 
Service of a statement sworn to by a responsible officer of the com¬ 
pany to the effect that Monarch Air Service has discontinued its charter 
f reight operations and will not resume such charter freight operations 
so long as said letter of registration remains effective, and (b) upon 
the filing of a statement setting forth the information required by 
section 292.6 (e) (2) of the Economic Regulations; 

7. That a Letter of Registration—Air Freight Forwarder shall be 
issued to Personal Air Freight Company (a) upon the filing by 
Personal Air Freight Company of a statement sworn to by a re¬ 
sponsible officer of the company to the effect that it has discontinued 
the activities of the Bridgeport Aeronautical Company and (b) upon 
the filing of a statement setting forth the information required by 
section 292.6 (e) (2) of the Economic Regulations; 

8. That the applications consolidated in the Freight Forwarder 
Case 1 Docket No. 681 et aL, insofar as they request certificates of 
public convenience and necessity to engage as indirect air carriers 
in the transportion of property in interstate air transportation be and 
they are denied; 

9. That no letter of registration shall be issued to Mississippi Valley 
Transportation Company and National Air Freight Forwarder Corpo¬ 
ration pursuant to section 292.6 of the Economic Regulations; 

10. That, subject to the provisions of paragraph numbered 11 of 
this order, (a) the control or Air Freight Forwarders, Inc., by Pacific 
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and Atlantic Shipping Association, Inc., (b) the control of ABC 
Air Freight Company, Inc., by Arthur J. Brown, (c) The control of 
Merchants Air Express, Inc., bv T. R. Sorensen, (d) the control of 
Air Express International, Inc., by Air Express International Agency, 
Inc., (e) the control of Aero Corporation by General Discount 
Corporation, (f) the control of Mercury Airfreight Corporation by 
Aero Industries Corporation, (g) the control of Acme Air Express, 
Inc., by Acme Fast Freight, Inc., (h) the control of Gilbert Air 
Freight Corporation by Morton A. Gilbert, (i) the control of Paco 
Service, Inc., by James B. Moore and Thomas J. Garty, (j) the 
control of Security Freight Forwarding Company, Inc., by Security 
Storage Company, Inc., (a Maryland corporation), (k) the control 
of Wells Fargo Carloading Company, Inc., by Wells Fargo and 
Company, (1) the control of Western Air Freight Forwarders, Inc., 
by Alexander Arbuckle and John Wanner, (m) the control of Do¬ 
mestic Air Express by Paul R. Williams, (n) the control of Skyways 
Freight Forwarding Corporation by Isadora Richter, (o) the rela¬ 
tionship between J. E. Bernard & Company, Inc., and J. E. Bernard 
& Company, Inc., (a New York corporation), and (p) the relationship 
between Paul J. Tutt, d. b. a. Columbia Air Forwarding Company ana 
Tutt Cartage Company, be and they are approved; 

11. That the Board hereby reserves jurisdiction as to each approval 
granted in paragraph numbered 10 hereof to attach to its approval 
from time to time such terms and conditions as it may find to be just 
and reasonable; 

12. That the application of Mississippi Valley Transportation Com¬ 
pany for approval of its control by the Illinois Central Railroad Com¬ 
pany be and it is dismissed; 

13. That the application of Universal Air Freight Corporation be 
and it is hereby dismissed, without prejudice, however, to the filing of 
an application for a letter of registration under section 292.6 of the 
Economic Regulations; and 

14. That the applications consolidated herein insofar as they relate 
to services as indirect carriers in the transportation of property in 
interstate air transportation, except to the extent to which they are 
granted, dismissed, or approved, be and they are denied. 

Appendix 

Economic Regulations—Amendment § 292.6 adopted September 8, 1948, effective 

October 15,1948 

Classifications and exemptions air freight forwarders 

At the present time indirect air carriers of property only (sometimes herein¬ 
after referred to as air freight forwarders) are prohibited from engaging in any 
air transportation, direct or indirect, unless there is in force a certificate issued 
by the Board authorizing such carriers to engage in such transportation. 

The purpose of this regulation is to establish a classification of indirect air 
carriers to be designated “Air Freight Forwarders”, and, subject to the conditions 
hereinafter set forth, to relieve such air carriers from the prohibition above 
referred to and from certain other provisions of the Act 

Based upon the findings set forth in the Board’s opinion in the Air Freight 
Forwarder case (Docket No. 681) issued concurrently herewith, to which refer¬ 
ence is hereby made and such opinion incorporated herein as though set forth 
in full, the Board finds that it is in the public interest to relieve such air carriers 
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from the provisions of the Act to the extent and for the periods hereinafter 
set out. 

Interested persons have been afforded an opportunity to participate in the 
I making of this regulation, and full consideration has been given to all relevant 
matter presented. 

In consideration of the foregoing the Civil Aeronautics Board hereby amends 
Part 292 of the Economic Regulations by adding thereto a new § 292.6 effective 
October 15, 1948 reading as follows: 

§ 292.6 Air Freight Forwarders. 

(a) Classification. There is hereby established a classification of air carriers 
who are not directly engaged in the operation of aircraft in air transportation 
(herein referred to as indirect air carriers) to be designated as “air freight for¬ 
warders”. An air freight forwarder shall be defined to mean any person engaging 

i indirectly in air transportation of property only, and who. in the ordinary and 
usual course of his undertaking (1) assembles and consolidates or provides for 
assembling and consolidating of such property and performs or provides for the 
performance of break-bulk and distributing operations with respect to such con¬ 
solidated shipments, (2) assumes responsibility for the transportation of such 
property from the point of receipt to point of destination, and (3) utilizes for 
I the whole or any part of the transportation of such shipments the services of a 
direct a ; r carrier subject to the Act. 

(b) Exemption. Subject to the other provisions of this section, air freight 
forwarders are hereby relieved from the provisions of Title VI of the Act and 
from all provisions of Title IV of the Act, other than the following: 

(I) Subsection 401 (1) (Compliance with labor legislation); 

<■21 Section 403 (Tariffs) : 

(3) Subsection 404 (a) (Carrier’s duty to provide service, etc.), insofar as 
said subsection requires air carriers to provide safe service, equipment and fa- 
i cilities in connection with air transportation, and to establish, observe, and 
endorse Just and reasonable individual rates, fares and charges, and Just and 
reasonable classifications, rules, regulations, and practices relating to air trans¬ 
portation ; 

1 (4) Subsection 404 (b) (Discrimination) ; 

(5) Subsection 407 (a) (Filing of reports) : provided, that no provision of 
any rule, regulation, term, condition, or limitation prescribed pursuant to said 
subsection 407 (a) shall be applicable to air freight forwarders unless such rule, 
regulation, term, condition, or limitation expressly so provides; 

(6) Subsection 407 (b) (Disclosure of stock ownership) : 

(7) Subsection 407 (c) (Disclosure of stock ownership by officers or di¬ 
rectors) ; 

(8) Subsection 407 (d) (Form of accounts); provided, that no provision of 
anv ru’e. regulation, term, condition, or limitation prescribed pursuant to said 

I subsection 407 (d) shall be applicable to air freight forwarders unless such rule, 
regulation, term, condition, or limitation expressly so provides; 

(9) Subsection 407 (e) (Inspection of accounts and property); 

(10) Section 40 S (Consolidation, merger, and acquisition of control); 

(II) Section 409 (Prohibited interests): 

(12) Section 410 (Loans and financial aid); 

(13) Section 411 (Methods of competition); 

i (14) Section 412 (Pooling and other agreements); 

(15) Section 413 (Form of control) ; 

(16) Section 414 (Legal restraints); 

(17) Section 415 (Inquiry into air carrier management): and 

(181 Section 416 (Classification and exemption of carriers). 

(c) Duration. The temporary authority provided by this section shall con¬ 
tinue in effect until such time as the Board shall find that the exemption ac¬ 
corded herein is no longer in the public interest, but in no event longer than 
5 years from the effective date of this regulation. 

(d) Limitations. 

j (1) Use of aircraft. In respect to operations conducted pursuant to the 

authority provided in this section no air freight forwarder shall ship property 
1 by air except upon aircraft operated in common carriage (1) by Small Irregular 

1 Carriers (as defined in $ 292.1 of the Economic Regulations) or (2) by air car¬ 

riers whose tariffs for the transportation services thus utilized have been filed 
with the Board. 
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(2) Prohibition. No freight forwarder shall ship property as an air carrier 
in air transportation except between places In the continental United States. 

(e) Letters of Registration. 

(1) Necessity for letter of registration. No person shall engage in air 
transportation pursuant to the exemption granted by this section unless there 
is in force with respect to such person a letter of registration issued by the Board. 

(2) Application for letter of registration. Any person other than those 
specified in paragraph (h) hereof desiring to engage in operations as an air freight 
forwarder may apply to the Board for a letter of registration authorizing the 
■conduct of such operations. Such application shall be submitted in duplicate in 
letter form, shall be certified to by a responsible official of such carrier as being 
correct, and shall contain the following information: (1) date; (2) name; (3) 
mailing address; (4) location of principal office; (5) if a corporation, the 
place of incorporation, the name and citizenship of officers and directors, and a 
statement that at least 75 per centum of the voting interest is owned or con¬ 
trolled by persons who are citizens of the United States or one of its possessions; 
(6) the names of the largest stockholders, hot exceeding 20, who hold, indi¬ 
vidually, I percent or more of the voting capital stock of the applicant; (7) if 
an individual or partnership, the name and citizenship of the owner or partners, 
and a statement of the respective interests of each; (S) a financial statement 
showing assets and liabilities as of the date of the application, and a statement 
showing the types and the amount of insurance, if any, which is in force for the 
protection of the forwarder’s customers, employees, and the public and the name 
or names of the insurer; (9) whether or not any of the persons required to be 
listed under (5). (tf), and (7) above has at any time been issued, either In his own 
name or some other name, any letter of registration or other license or operating 
authority by the Board, either as an irregular air carrier or air freight forwarder 
or otherwise, or is, or has been, affiliated as owner, partner, officer, director, or 
stockholder holding a controlling interest with any other air carrier or carriers, 
either certificated or noncertiflcated, direct or indirect, together with the names 
of such other air carrier or carriers; (10) a statement that the reports describing 
the shares of stock or other interests held by each officer and each director in 
any air carrier, in any person engaged in any phase of aeronautics, or in any 
common carrier, and in any person whose principal business, in purpose or fact, 
is the holding of stock in, or control of, air carriers, other persons engaged in 
any form of aeronautics, or common carriers, have been filed as required by 
5 280.1 of the Economic Regulations; and (11) such other additional informa¬ 
tion pertinent to applicant’s activities as may be requested by the Board with 
respect to any individual application. 

(3) Issuance of letter of registration. 

(1) If, after the filing of an application for a letter of registration, it 
appears that the conduct of air-freight-forwarder operations by the applicant 
will not be inconsistent with the public interest the applicant will be notified 
and advised that upon the filing of a valid tariff a letter of registration will be 
issued to such applicant. Subject to the restrictions provided herein and upon 
the receipt by the Board of such a valid tariff a letter of registration shall 
forthwith be issued to the applicant. If it appears that the granting of such 
letter may not be consistent with the public interest, the Board shall notify 
the applicant of its findings in this respect and will inform the applicant by 
letter that the Board does not believe that the applicant has made a proper 
showing of public interest. Thereupon, applicant may file with the Board a 
petition for leave to withdraw the application, or may request that the appli¬ 
cation be assigned for hearing, or may submit, within such reasonable time as 
may be established by the Board, such additional information as applicant 
believes will result in a showing of public interest 

(li) In the event additional information is submitted, the Board on its 
own initiative may assign the application for hearing, or, without notice or hear¬ 
ing, enter an order of approval or an order of disapproval in accordance with its 
determination of the public interest. 

(4) Effective period. Each letter of registration shall become effective only 
upon the date specified therein and shall continue in effect until suspended or 
revoked, or during such period as the authority provided by this section shall 
remain in effect. 

(5) Restrictions on issuance of letter of registration. No letter of registra¬ 
tion will be issued to any freight forwarder which has, or proposes to have, as 
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owner, partner, officer, director, or stockholder holding a controlling interest 
any person who is or has been connected in any such capacity with any other 
air freight forwarder, irregular air carrier, or noncertiflcated cargo carrier, if 
such forwarder or carrier was subject to suspension action by the Board at the 
time of such connection, unless the Board finds that the public interest and 
applicant’s intention and ability to conform to the provisions of the Act and 
requirements thereunder are not adversely affected by such relationship or former 
relationship. A forwarder or carrier shall be considered to be subject to sus¬ 
pension action within the meaning of this provision if it conducts unauthorized 
operations which subsequently form the basis for Board action looking toward 
the revocation or suspension of its letter of registration. 

(6) Conditions of a letter of registration - No air freight forwarder shall 
1 have and retain as an owner, partner, officer, director, or stockholder holding a 

controlling interest any person who was, or is, affiliated in any of said capacities 
with any other air freight forwarder. Irregular air carrier, or noncertiflcated 
cargo carrier under the circumstances set forth in the preceding paragraph (5) 
unless it has been shown to the Board by such air freight forwarder, irregular 
air carrier, or noncertiflcated cargo carrier, and the Board finds, that the public 
Interest and the carrier’s intention and ability to conform to the provisions of 
the Act and requirements thereunder will not be adversely affected thereby. 

(7) Nontransferability of letter of registration. A letter of registration 
1 shall be nontransferable and shall be effective only with respect to the person 

named therein. 

(8) Suspension of letter of registration. Letters of registration shall be 
subject to immediate suspension when, in the opinion of the Board, such action 

1 is required in the public interest. 'Letters of registration shall be further subject 
to suspension upon complaint, or upon motion of any person showing an interest 
therein, or upon the Board’s own initiative, after not less than 10 days’ notice 
to the air freight forwarder, but without hearing or further proceedings, for 
failure to comply with the provisions of the Act or with any order, rule, or 
regulation issued thereunder, or with any term, condition, or limitation of any 
authority issued thereunder. Such suspension shall continue until the Board 
finds that such suspended air freight forwarder has complied with the provisions 
of the Act, or with such rules, regulations, orders, terms, conditions, or limita- 
1 tions. Failure to seek reinstatement of a letter of registration suspended pur¬ 
suant to the provisions of this paragraph within a period of 60 days after the 
1 effective date of such suspension shall automatically terminate all rights under 
such letter of registration. 

(9) Revocation of letter of registration. 

(i) Letters of registration shall be subject to revocation, after notice and 
1 hearing, for knowing and willful violation of any provision of the Act or of any 

order, rule, or regulation issuedunder any such provision or of any term, con¬ 
dition, or limitation of any authority issued under said Act or regulations. 

(ii) A letter of registration shall be revoked without prejudice upon the 
1 filing by an air freight forwarder of a written notice with the Board indicating the 

discontinuance of common carrier activities, together with a tender of the letter 
of registration for cancellation; provided, that the Board may refuse to accept 
such notice or to cancel the letter if any proceeding or action is pending in which 
an air freight forwarder’s authority may be subject to suspension or revocation 
action. The failure of any air freight forwarder, for two successive periods, to 
file the periodic reports required by the Economic Regulations, may, for the pur- 
1 pose of this section, be deemed by the Board to constitute the filing of such writ¬ 
ten notice indicating the discontinuance of the common carrier activities, and in 
such case the tender of the letter of registration shall not be necessary. 

(f) Insurance. 

(1) Cargo. No aft: freight forwarder shall engage in air transportation 
pursuant to this section unless the risks of loss of or damage to the property so 
transported by It are covered in the amounts prescribed in paragraph (f) (3) (i) 
hereof by insurance, a self-insurance fund or reserve, or surety bond. 

(2) Public liability and property damage. No air freight forwarder shall 
engage in the performance of transfer, collection, or delivery services under the 
provisions of this section unless risks of bodily Injury or death to persons, or of 
damage to property (other than property covered by (1) above), resulting from 

1 the negligent operation, maintenance, or use of motor vehicles operated by it or 
under its direction and control,, or resulting from other acts of its agents, em- 
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ployees, and representatives in the performance of such transfer, collection, or 
delivery services are covered to the extent that legal liability may ensue, in the 
amounts prescribed In paragraphs (f) (3) (il) and (iii) hereof, by Insurance, 
a self-insurance fund or reserve, or surety bond. 

(3) Liability limits. 

(i) Cargo insurance. For loss of or damage to property while carried 
on, or resting in, any one conveyance—$2,000. 

(ii) Public liability—property. For loss or damage to property occurring 
at any one time or place—$2,000. 

(iii) Public liability—personal injury. Claims for bodily injury or death— 
$10,000, for one person subject to that limit per person, and for all persons in any 
one accident—$20,000. 

(g) Payment of transportation charges. Freight bills from direct air car¬ 
riers for all transportation charges shall be paid by every air freight forwarder 
within a reasonable period after the rendering of the transportation services. 
A reasonable maximum period for the payment of such charges shall be 7 days 
after being billed therefor. 

(h) Nonapplicability. This section shall not apply (1) to any air carrier 
authorized by a certificate of public convenience and necessity to engage in air 
transportation, nor (2) to any noncertificated air carrier engaged in air trans¬ 
portation pursuant to any special or individual exemption order granted by the 
Board, nor (3) to any noncertificated air carrier engaged in air transportation 
pursuant to any general exemption granted by any other section of the Economic 
Regulations. 

(i) Separability. If any provision of this section or the application thereof 
to any air transportation, person, class of persons, or circumstance is held invalid, 
the remainder of the section and the application of such provisions to other air 
transportation, persons, classes of persons, or circumstances shall not be affected 
thereby. 
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1687 Petition of Applicant, National Air Freight Forward¬ 

ing Corporation, for Reconsideration and Rehear¬ 
ing, Verified and Filed November 1,1948.* 

This petition is filed for reconsideration and rehearing in 
behalf of the National Air Freight Forwarding Corpora¬ 
tion, hereinafter sometimes called National Air Freight, 
of the decision and order of the Board of September 8,1948, 
in the above-entitled proceeding. The National Air Freight 
filed applications with the Board for certificates of public 
convenience and necessity or for exemptions under the Civil 
Aeronautics Act, so that it might engage as an indirect air 
carrier in domestic and in foreign commerce. These appli¬ 
cations were docketed as No. 2774 and were merged for 
consideration and disposition with the above-entitled pro¬ 
ceeding. 

The applicant is a corporation whose stock is owned by 
the National Carloading Corporation, herein after called 
the National, which is a freight forwarder subject to the 
provisions of Part IV of the Interstate Commerce 

1688 Act. The stock of the National is owned by the 
Chesapeake and Ohio and the Erie Railroad. The 

Chesapeake and Ohio owns two-thirds of the stock. It, 
therefore, is in position to control the National. 

In its report of September 8, 1948 the Board denied the 
applications of the National Air Freight and refused to 
issue it a Letter of Registration. The decision of the Board 
appears to have been based on two principal factors, first, 
on the railroad affiliation of the applicant, and, second, upon 
the assumption by the Board that since the applicant will 
use the facilities of the National, which in turn leases cer¬ 
tain office and warehouse space from the controlling rail¬ 
roads, the facilities of these railroads, especially in the so¬ 
licitation of traffic, will be used to the advantage of the ap¬ 
plicant which would operate to the disadvantage of inde¬ 
pendent indirect air forwarders. We will presently show 
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that there is no justification for that assumption and that 
it could as readily he assumed that the facilities of surface 
forwarders who control certain air freight forwarders 
would likewise be used by such air freight forwarders to the 
disadvantage of air freight forwarders not affiliated with 
surface freight forwarders. 

The Board then went on to say that the facilities thus 
available would give the applicant a competitive advantage 
over other air freight forwarders, particularly over those 
who will operate independent of any surface affiliation. 
The Board also said that the railroad affiliation with the 
National would present a potential conflict of inter- 
1689 est similar to that discussed by the Board in con¬ 
nection with the Mississippi Valley Transportation 
Company, which is controlled by the Illinois Central Rail¬ 
road. We shall presently undertake to show that the deci¬ 
sion of the Board is based upon a misconception of the rela¬ 
tionship between National and the controlling railroads. 
The applicant may be partly responsible for this misconcep¬ 
tion, since it now appears that the facts with respect to the 
relationship between the applicant, the National, and the 
railroads and kindred matters were not introduced of rec¬ 
ord in the detail that the circumstances now require. It is 
essential to a proper understanding of the facts that the 
Board grant this petition for rehearing. If such a rehear¬ 
ing is granted, the applicant will give the Board a compre¬ 
hensive record of the facts. 

The Board may have been influenced to some extent, al¬ 
though to what extent is not clear, by the attitude of the 
applicant with respect to the provisions of section 408 of 
the Civil Aeronautics Act. In the light of the decision of 
the Board of March 19, 1947, in the American President 
Lines case, Docket No. 2411, 7 C. A. B. 799, the applicant 
felt that there is no occasion for the Board to consider the 
standards of section 408 until the applicant is granted the 
authority sought, under section 1(2) and section 401 after 
which it was contemplated that an application would be 
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filed by the National for appropriate action by the Commis¬ 
sion under section 408. In the American President Lines 
case, the Board gave this question mature consideration. 
It held that the standards of section 408 may no 

1690 longer be viewed as legal conditions to the granting 
of a certificate under section 401, but are merely 

standards which the Board may apply or reject at its dis¬ 
cretion, depending on the facts of the case. We say that 
when the facts of this case are fully presented and fully un¬ 
derstood the standards of section 408 need not be applied 
in a restrictive sense. 

Commencing at the bottom of page 75 of its mimeo¬ 
graphed report, the Board said in effect that it was pointed 
out at the prehearing conference that the standards of sec¬ 
tion 408 must be met by a surface carrier whether it ap¬ 
plies for a certificate through a subsidiary or in its own 
name. It is difficult to reconcile that statement, if literally 
considered, with the reasoning of the Board in the Ameri¬ 
can President Lines case, 7 C. A. B. 799. However, if the 
instant petition for rehearing is granted, an appropriate 
application will be filed by the National under section 408, 
if the Board considers such action by the National to be 
necessary, and it apparently does. 

At pages 77 and 78 of its mimeographed report, the 
Board discussed the respects in which the Universal Air 
Freight Corporation is affiliated with the New York Cen¬ 
tral and with motor carriers, and commented that the rec¬ 
ord did not disclose the full relationship between the Uni¬ 
versal and the various companies with which it is affiliated. 
For these reasons the Board held that it could not reach 
any conclusion as to the issues raised by the provisions of 
section 408 and the application of the Universal was 

1691 therefore dismissed without prejudice. The Board 
stated, however, that the Universal may, if it so de¬ 
sires, file an application for a Letter of Registration, which 
will be assigned for hearing to afford it opportunity to sub¬ 
mit full and complete data to enable the Board to deter- 
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mine all the issues that are pertinent, etc. The National 
Air Freight respectfully suggests that it is entitled to the 
same treatment which the Board has accorded the Univer¬ 
sal Air Freight. In other words, the National Air Freight 
also desires a rehearing, so that it may submit full and com¬ 
plete data which it apparently failed to do on the original 
hearing. We make this statement because, to repeat, it is 
quite apparent from the points that influenced the Board 
that we did not submit full and complete data. We are con¬ 
vinced that with a complete showing of the facts the Board 
will modify its decision and will grant the National Air 
Freight appropriate authority. 

We shall now undertake to point out the additional facts 
which will be introduced if a rehearing is granted, as well as 
the respects in which we think the Board misconceived and 
misapplied the facts that were before it even though they 
may not have been completely adequate. 

As we have already shown, in denying the authority 
sought by the applicant under sections 1 (2) and 401, the 
Board was influenced by two principal conceptions, namely, 
(1) that the facilities of the National and of the controlling 
railroads, especially in solicitation by the railroads, would 
result in a competitive advantage to the applicant 
1692 over other air freight forwarders, and (2) that the 
railroad ownership of the National would present a 
potential conflict of interest similar to that described by the 
Board in connection with the Mississippi Valley, which is 
controlled by the Illinois Central Railroad. When the ap¬ 
plicant is given the opportunity to present the character of 
facts we are about to discuss, they will demonstrate that 
the points that influenced the Board in its action in denying 
the authority sought by the applicant are not well founded 
and in all probability would not have been relied on had 
more complete facts been before the Board. 

The facts will show that if the authority is granted, any 
competitive advantage that may inure to the applicant be¬ 
cause of its affiliation with the National and the railroads 
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will be no greater than the competitive advantage that 
other indirect air carriers which are controlled by surface 
forwarders have over indirect air carriers not affiliated 
with surface carriers. Any organization, such as the 
National, which has a nationwide service and a skilled staff 
experienced in the business of handling merchandise freight 
will in the nature of things have some advantage over an 
organization not equally skilled and with a less comprehen¬ 
sive service. 

It will thus be seen that such competitive advantage as 
the applicant might have will be incidental to its organi¬ 
zational setup, which -will make available to the applicant 
the great experience, the skill and the nationwide sweep of 
the National, with which it is affiliated. This will be 
1693 likewise true of the many indirect air forwarders 
which are affiliated with surface forwarders. The 
Acme Air Express, to which Letters of Registration will be 
issued, illustrates the point we are making. The Acme Air 
Express is affiliated with the Acme Fast Freight, Inc., one 
of the largest surface freight forwarders in the United 
States. There is nothing of record to justify the belief that 
the indirect affiliation with two railroad systems by the ap¬ 
plicant would present a potential conflict of interest if, as 
the Board has found, there is no danger of a similar poten¬ 
tial conflict of interest between an indirect air forwarder 
which is affiliated with or controlled by a surface freight 
forwarder. 

If a rehearing is granted to the applicant, it will be shown 
in a comprehensive manner that the National is not a de¬ 
partment or agency of the Chesapeake and Ohio and Erie 
Railroad Systems, but has always operated, and now oper¬ 
ates, as an independent nationwide freight forwarder which 
confines its activities to the business of a freight forwarder 
and uses the underlying carriers in a manner that will best 
serve the public interest, which at the same time serves its 
own interest. The affiliation by the applicant with the 
National will bring to the air freight development a great 
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reservoir of traffic and a national organization with the 
ability and skill to assemble and distribute such traffic. It 
will be shown, for example, that a relatively small part of 
the business of the National is transported by the Chesa¬ 
peake and Ohio and the Erie Railroad Systems. 

1694 It will also be shown that the National uses motor 
carriers in the utilization of its services to an im¬ 
portant extent. In many instances, these motor carriers 
are in competition with the affiliated railroads and with 
other railroads. In other words, the inherent nature of the 
forwarding business requires the forwarder to select that 
means of transportation in a given instance which will 
bring about the best service to the public. The very fact 
that in this proceeding the Board has approved the issuance 
of Letters of Registration to numerous indirect air for¬ 
warders is enough, without more, to assure the public a 
highly competitive indirect air service. 

The records of the Interstate Commerce Commission 
show that in 1947 there were 49 Class I freight forwarders 
and 37 non-Class I freight forwarders. The Class I freight 
forwarders handled 4,523,250 net tons of freight, and re¬ 
ceived gross revenue of $238,451,688. During the same 
period National handled 888,856 net tons and received gross 
revenue of $48,516,626 therefor. Thus National handled 
19.65 per cent of the total tonnage by the Class I freight 
forwarders and received 20.35 per cent of the gross reve¬ 
nue. It is, therefore, apparent that National had no com¬ 
petitive advantage over the other Class I freight for¬ 
warders. 

While the tons and revenue of non-Class I freight for¬ 
warders are not reported to the Commission, it is fair to 
say that the tonnage and revenue of National would be sub¬ 
stantially less than 20 per cent of the total tonnage 

1695 handled by all surface freight forwarders. The as¬ 
sumption of the Civil Aeronautics Board that the 

ownership of applicant by National would give it “a com¬ 
petitive advantage over other air forwarders’ * finds no 
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support in the history of surface freight forwarders whose 
subsidiaries have been granted letters of registration by 
the Board in this proceeding. 

In so far as the non-surface controlled applicants in this 
proceeding are concerned, the record indicates that most of 
these forwarders operate as regional and specialized for¬ 
warders. Therefore, in the event that the applicant was 
authorized to operate as an air freight forwarder, it would 
not affect the operations of this type of forwarder since the 
National Air Freight would not engage as a regional and 
specialty type of forwarder but would operate on a nation¬ 
wide basis, handling all types of freight moving via air car¬ 
riers. Moreover, the experience in surface freight for¬ 
warding has been that there is a distinct place for the small, 
regional, special type of freight forwarder and the opera¬ 
tions of this type of forwarder are relatively immune to the 
competition of the major, nationwide forwarder. There is 
no reason to suppose that this development would not like¬ 
wise occur in air freight forwarding. 

As we have shown, the Board stated that the applicant 
would expect to use the facilities and personnel of the 
National if granted the authority sought, from which the 
Board assumed that it might be expected that the applicant 
would use the facilities of the controlling railroads, espe¬ 
cially in the solicitation of traffic. We will presently 
1696 show that neither the National nor the applicant ex¬ 
pect to use, or will use, the solicitors of the con¬ 
trolling railroad. At this point we shall deal with the use 
by the National of the facilities of the Chesapeake and Ohio 
and Erie Railroad System. The National now uses, under 
lease arrangements for which it pays rental, office or freight 
house space, and at some points both office and freight 
house space, of the Chesapeake and Ohio at five cities as 
follows: Columbus, Ohio; Richmond, Va.; Detroit, Grand 
Rapids and Lansing, Mich. It rents office or freight house 
space of the Erie Railroad at the following eight cities: 
Akron, Dayton and Youngstown, Ohio; Binghamton, Buf¬ 
falo, New York and Rochester, N. Y.; and Newark, N. J. 
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On the other hand, the National rents office or freight 
house space, and in some instances both, at various cities 
located on twenty railroads with which it is not affiliated in 
any manner. The office and freight house space rented by 
the National from these various railroads are located at 
such vridely scattered and important points as San Fran¬ 
cisco, Los Angeles, San Diego, Calif.; Chicago, Ill.; Boston, 
Mass.; New Haven, Conn.; New York, N. Y.; Philadelphia, 
Pittsburgh, Pa.; Baltimore, Md.; Washington, D. C.; 
Toledo, Columbus, Cincinnati, Ohio; Kansas City, Mo.; 
Denver, Colo.; Evansville, Ind.; Lincoln, Nebr.; Milwaukee, 
Wis.; Butte, Mont.; Seattle, Spokane, Wash.; Des Moines, 
Iowa; Minneapolis and St. Paul, Minn.; Salt Lake and 
Ogden, Utah; Birmingham, Ala.; Lauredo, Dallas, Hous¬ 
ton, and other points in Texas; Wichita, Kansas, etc. 
1697 The location of the office and freight house space 
to which we have just referred is set out in more de¬ 
tail in the appendix of four pages attached hereto and made 
a part of this petition. 

The rent paid to the Erie Railroad for the space leased 
to the National by that railroad in the year 1947 amounted 
to $50,571.73. The rent paid by the National to the Chesa¬ 
peake and Ohio-Pere Marquette System was $19,377.85. 
The rent paid to all the other railroads was $145,124.49. It 
will thus be seen that the National leased space from its 
affiliated railroads at only thirteen cities, all of which are 
located east of Chicago, whereas the National leased space 
from twenty other railroads at fifty one cities, including 
such important cities as Boston, Philadelphia, Chicago, San 
Francisco, Los Angeles, Seattle and practically all the im¬ 
portant cities in Texas, etc. 

The National employs 343 men who are directly engaged 
in the solicitation of traffic, and of that number 143 are 
located in the territory in which the Erie and the Chesa¬ 
peake and Ohio operate, which territory incidentally is also 
served by such railroads as the Pennsylvania, the New 
York Central, the Baltimore and Ohio, and other railroads. 
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This is the largest merchandise producing section of the 
United States. This territory corresponds with what in 
railroad parlance is called Official Classification territory. 
In other words, the 143 solicitors referred to are not 

1698 located at points which are served exclusively by the 
Erie and the Chesapeake and Ohio. On the contrary, 

they are located at such points as Pittsburgh, Cleveland, 
Cincinnati, Indianapolis, Buffalo, and other important 
traffic producing centers which are served by many rail¬ 
roads. The National has 200 solicitors outside of Official 
Classification territory. It will thus be seen that there is 
no occasion for the National to use or to depend on the 
soliciting staff of the Chesapeake and Ohio and the Erie 
even in the territory in which these railroads operate, since, 
as we have already shown, the National maintains a staff of 
its own consisting of 143 competent and experienced solici¬ 
tors in that territory. 

The second reason which influenced the Board to deny 
the application of the National Air Freight is that, as the 
Board stated it, there would be a potential conflict of inter¬ 
est similar to the conflict which the Board found with re¬ 
spect to the Mississippi Valley Transportation Company, 
which is controlled by the Illinois Central Railroad. The 
Board is mistaken in this respect on at least two grounds: 
first, as we will presently show, there is not now, and never 
has been, any potential or other conflict of interest in so far 
as the National is concerned because of its affiliation with 
the Chesapeake and Ohio and Erie Railroads. The National 
has been operating as an independent freight forwarder for 
more than fifteen years. During that period it has actively 
competed with the Erie Railroad, and to a lesser ex- 

1699 tent with the Chesapeake and Ohio, which railroad 
handles a relatively small quantity of less than car¬ 
load freight. In the second place, the relationship of the 
National to the Chesapeake and Ohio and the Erie is not 
similar to the Board’s description of the relationship of 
the Mississippi Valley Transportation Company to the Illi¬ 
nois Central. 
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The Mississippi Valley represented to the Board that, if 
authorized to engage in the business of an indirect air for¬ 
warder, it would operate in the territory which is local to 
the Illinois Central and that its services would be supple¬ 
mentary to that railroad. The services of the National are 
in no sense supplementary to the services of the Chesa¬ 
peake and Ohio or the Erie, nor are they confined to the 
territories served by those two railroads. On the contrary, 
the National operates through the entire United States and 
uses motor carriers as well as railroads. The Mississippi 
Valley also represented that it would use the solicitation 
staff, the warehouse space, and other facilities of the Illi¬ 
nois Central in connection with its operation, and, as the 
Board points out, the Mississippi Valley conceded that 
these would give it a distinct advantage over many other 
indirect air carriers. The National not only made no such 
concession, but denies that it has any advantages over other 
forwarders because of its affiliation with the railroads. 
The non-affiliated forwarders have developed very rapidly 
within the past fifteen years during which period the 
1700 National also developed, and the National is in keen 
competition with such forwarders. 

As shown by the record, the Chesapeake and Ohio, with 
which the Pere Marquette is now merged, owns two-thirds 
of the stock of the National. It is a well known fact that the 
Chesapeake and Ohio is predominantly a coal carrying 
railroad. In 1947 coal represented 78.8 per cent of the total 
revenue tonnage of that railroad. In the same year its less 
than carload traffic constituted eight-tenths of one per cent 
of its total revenue tonnage, and its revenue from freight 
forwarder traffic in that year represented 16.8 per cent of 
its less than carload revenue tonnage, or about one-tenth 
of one per cent of the total revenue tonnage of the Chesa¬ 
peake and Ohio-Pere Marquette System. 

During the year 1947, the freight forwarder traffic of the 
Erie Railroad represented approximately one per cent of 
its total revenue tonnage, of which the traffic of the 
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National represented 68 per cent. The combined freight 
forwarder traffic handled by the Erie and the Chesapeake 
and Ohio-Pere Marquette Systems in that year was only 
three-tenths of one per cent of the total revenue traffic of 
those railroads. 

In the year 1947 the National delivered a substantially 
greater amount of its traffic to motor highway carriers than 
it delivered to the Chesapeake and Ohio in the territory in 
which the Chesapeake and Ohio operates. On a nationwide 
scale the transportation charges paid by the National to 
motor carriers was more than twenty times the transporta¬ 
tion charges it paid to the Chesapeake and Ohio. 
1701 On page 74 of the mimeographed report of the 
Board in dealing with the control of the Mississippi 
Valley by the Illinois Central, the Board states: “Unlike the 
independent surface forwarder who has only a relatively 
small investment and most of whose properties can he 
adapted to air as well as surface operations, the railroad 
has large fixed investments in property and equipment not 
capable of use in air services. As a result there exists an 
incentive for the rail parent to strive for the development 
of its rail business at the expense of full and whole hearted 
promotion of air transportation.” While that statement 
may properly appraise the probable effect of the relation¬ 
ship between the Illinois Central and the Mississippi Val¬ 
ley, the statement is not applicable to the facts as revealed 
in this petition with respect to the relationship of the 
National and of the applicant to the railroads which con¬ 
trol them. We have shown that the National has operated 
in its own interest and independent of the interest of the 
controlling railroads; that its services are adaptable to air 
transportation as well as to surface operations by rail or by 
motor highway and that there is no basis for the view that 
the railroads would interfere with the desire of the appli¬ 
cant to develop air transportation to the fullest extent if 
given the authority sought. 
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In the light of these facts, it will be seen that there is no 
substantial basis for the fear expressed by the Board in its 
decision of September 8 that the interest of the con- 

1702 trolling railroads in less than carload traffic and, 
more particularly, in forwarder traffic is such as to 

cause them to interfere in any manner with the activities 
of the National and its subsidiary, the National Air Freight, 
which is the applicant here. 

Conclusion 

The fact that the applicant may have misconceived the 
significance or the relevance of the provisions of Section 
408 in a proceeding of this character and that the appli¬ 
cant failed to present full and complete facts with respect 
to its relation to the National and the relation of the latter 
to the Chesapeake and Ohio and Erie Railroads is no justi¬ 
fication to close the door to the applicant. We have under¬ 
taken to show, and we think we have shown, that the action 
of the Board in denying the application of the National Air 
Freight is based on certain misconceptions which are un¬ 
derstandable in the light of the inadequacy of the facts pre¬ 
sented in behalf of the applicant. We think it is not inap¬ 
propriate to repeat that the Board wholly misunderstood 
the distinctions between the operations of the applicant 
and the Mississippi Valley Transportation Company. 
Upon a rehearing, we will show that the distinctions are 
substantial. 

The direct air carriers have not as yet had sufficient ex¬ 
perience to enable them to determine the most economical 
and efficient means or the most efficacious rate pol- 

1703 icies which may ultimately be found to be necessary 
to develop the transportation of freight by air. Al¬ 
though some progress has been made in air freight service, 
air transportation service is still in the experimental and 
development stages and will continue to remain in those 
stages for many years. The certificated air carriers are 
primarily engaged in the transportation of persons by air. 
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Their freight service is largely incidental to the transpor¬ 
tation of passengers. 

The services and facilities of freight forwarders, if used 
in connection with the transportation of freight by air, will 
substantially aid the development of freight transportation 
by air. While the Board has held that freight forwarders, 
such as the applicant seeks to be, are indirect air carriers 
under the provisions of the Civil Aeronautics Act, the 
Board should keep in mind that the utilization of direct air 
carriers by indirect air forwarders will not supplant air 
carriers, nor will they serve as a substitute for air carriers. 

By virtue of the relations between the National Air 
Freight and the National, there will be available to the 
National Air Freight the nationwide organization and facil¬ 
ities of the National as well as the experience and skill of 
their respective personnel. The National Air Freight will 
simply utilize the services of direct air carriers. It will not 
compete with them. This will benefit the public as well as 
the air carriers. In these circumstances the Board should 
reverse its decision with respect to the applicant. 
1704 For the reasons stated, this petition for rehearing 
and reconsideration should be granted. 

Respectfully submitted, 

John K. Cunningham, 

Robes E. Quirk, 

Norman, Quirk & Webb, 
Attorneys for Applicant. 


November 1,1948 
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APPENDIX. 


Facilities of Chesapeake & Ohio Ry. Used by 
National Cakloading Corporation 

Year 1947 


City 


Location 


Description 


Columbus 

Detroit 

Detroit 

Grand Rapids 

Lansing 

Richmond 


West & Naghten 
W. Jefferson & 12th St. 
Turnbull Building 
Cherry & Ottawa Sts. 
Shiawassee Street 
9th Street 


Office & Frt. House 
Freight House 
Office 

Office & Frt. House 
Office & Frt. House 
Office & Frt. House 


Facilities of Erie R. R. Co. Used by 
National Carloading Corporation 

Year 1947 


City 


Location 


Description 


Akron 

Binghamton 

Buffalo 

Dayton 

Newark 

Newark 
New York 
New York 
New York 
New York 
New York 
Rochester 
Rochester 
Youngstown 

Youngstown 


So. Broadway 
Erie Freight Station 
Exchange & Michigan 
Streets 

First & Webster Streets 
Passaic & Gouverneur 
Streets 

Fourth Avenue . 

29th Street 
Pier 48, North River 
Pier 67, North River 
Pier 67, North River 
149th Street Harlem 
200 Exchange Street 
200 Exchange Street 
Fifth Ave. & Commerce 
Street 

Holmes Street 


Office & Frt. House 
Office & Frt. House 
Office & Frt. House 

Office & Frt. House 
Office & Frt. House 

Freight House 
Freight House 
Office & Frt. House 
Freight House 
Storage Space 
Office & Frt. House 
Office & Frt. House 
Freight House 
Office & Frt. House 

Railroad Siding 
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1706 Facilities of All Other Railroads Used by 
National Carloading Corporation 

Year 1947 

Abilene & Southern Ry. Co. 

Abilene, 201 Cherry St., Office & Frt. House 

Atchison, Topeka & Santa Fe Ry. Co. 

Albuquerque, 1624 N. First St., Office & Frt. House 

Chicago, 14th & State St., Frt. House 

Fresno, Santa Fe & Kern Sts., Office 

Fresno, Freight House, Frt. House 

Kansas City, 14th & Hickory Sts., Office & Frt. House 

Los Angeles, Santa Fe Ave., Office & Frt. House 

Oakland, 40th & San Pablo, Office & Warehouse 

Phoenix, 551 W. Jackson St., Office & Frt. House 

San Bernardino, Colton Frt. Depot, Office & Frt. House 

San Diego, 700 W. Broadway, Office 

San Diego, Freight House, Frt. House 

San Francisco, 1301 Fourth St., Office 

San Francisco, Third St., Freight House 

San Francisco, Freight House, Freight House 

Waynoka, Freight House, Office 

Wilmington, 711 E. Anaheim, Office & Frt. House 

Chicago, Burlington & Quincy R. R. 

Denver, 1901 - 16th St., Office & Frt. House 
Lincoln, 7th & R Sts., Office & Frt. House 
Moline, 2000 Third Ave., Office & Frt. House 

Chicago & Eastern Illinois R. R. 

Evansville, 8th & Locust Sts., Office & Frt. House 

Chicago, Milwaukee, St. Paul and Pacific R. R. 

Butte, So. Montana St., Office & Frt. House 
Milwaukee, Foot of 2nd St., Office & Frt. House 
Milwaukee, Frt. House No. 1, Storage Space 
Seattle, Utah & Massachusetts Sts., Office & Frt. House 

Chicago & North Western Ry. 

Chicago, 411 W. Kinzie St., Office 

Chicago, 940 W. Chicago Ave., Office 

Chicago, Wells St., Office & Frt. House 

Chicago, Wells St., Frt. House 

Des Moines, E. 4th & Locust Sts., Office & Frt. House 


114 


1707 Chicago, St. Paul, Minneapolis & Omaha Ry. 

% 

Minneapolis, Plymouth Ave., Office & Frt. House 

Omaha, 14th & Burt Sts., Office & Frt. House 

St. Paul, 275 E. 4th St., Office 

St. Paul, Prince St., Frt. House 

Sioux City, 224 Jackson St., Office & Frt. House 


Denver & Rio Grande Western R. R. 

Ogden, 130 - 24th St., Office 

Ogden, Freight Depot, Frt. House 

Salt Lake City, 637 W. South Second St., Office & Frt. 

House 


Ft. Worth & Denver City Ry. 

Amarillo, Freight Depot, Frt. House 


Galveston, Houston & Henderson R. R. 

Galveston, Warehouse No. 1, Office & Frt. House 


International Great Northern R. R. 
Laredo, Freight House, Frt. House 
Laredo, Moctesuma St., Frt. House 


Kansas City Southern Ry. 

Shreveport, Spring & Battle Sts., Office & Frt. House 

Louisville & Nashville R. R. 

Birmingham, 1 North 20th St., Office 
Birmingham, Betw. 20th & 24th Sts., Frt. House 
New Orleans, Girod & Julia Sts., Office & Frt. House 

Missouri-Kansas-Texas R. R. 

Austin, 205 E. 4th St., Office 

Austin, Freight Depot, Frt. House 

Dallas, Jefferson & Pacific Sts., Office 

Dallas, Jefferson St., Frt. House 

Ft. Worth, 320 E. Rio Grande Ave., Office & Frt. House 

Houston, Magnolia & Gable Sts., Frt. House 

St. Louis, 1600 North Broadway, Office & Frt. House 

San Antonio, So. Laredo & Durango Sts., Office & Frt. 

House 

Waco, 901 Jackson St., Office & Frt. House 
Missouri Pacific R. R. 

Spokane, 123 E. Riverside Ave., Office & Frt. House 
Wichita, 302 W. Douglas Ave., Office 
Wichita, Depot Bldg. No. 75, Frt. House 
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1708 San Antonio, Uvalde & Gulf R. R. 

Corpus Christi, 2502 North Port Ave., Office & Frt. House 

Spokane, Portland & Seattle Ry. 

Portland, 1135 N. W. Hoyt St., Office 
Portland, 12th Ave. & Irving Sts., Frt. House 

Texas & Pacific Ry. 

Abilene, Freight House, Frt. House 

El Paso, First & Ochoa Sts., Office & Frt. House 

Union Pacific R. R. 

Boise, Warehouse, Warehouse 
Pocatello, So. First St., Office 

Western Pacific R. R. Co. 

San Jose, San Fernando & Bush Sts., Office & Frt. House 
San Jose, Bush St. & The Alameda, Frt. House 
Stockton, Market & Union St., Office & Frt. House 

1710 Supplemental Petition of National Air Freight 
Forwarding Corporation for Reconsideration and 
Rehearing, Verified and Filed February 6, 1950. 

On or about November 1, 1948, the National Air Freight 
Forwarding Corporation, hereinafter sometimes called the 
applicant, petitioned the Board for reconsideration and re¬ 
hearing of the decision of the Board of September 8, 1948, 
in the above-entitled proceedings. The applicant had 
theretofore filed applications, Docket No. 2774, to engage 
as an indirect air carrier in domestic and foreign com¬ 
merce, and sought certificates of public convenience and 
necessity or exemptions under the Civil Aeronautics Act. 
These applications were consolidated for consideration and 
disposition with Docket No. 681, et al., the Air Freight For¬ 
warder Case. The Board denied the applications of the 
applicant because its stock is owned by the National Car¬ 
loading Corporation, a surface freight forwarder, the stock 
of which was then owned by the Chesapeake and Ohio Rail¬ 
way Company and the Erie Railroad Company. However, 
under the provisions of section 1 (2) of the Civil Aeronau- 
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1711 tics Act, the Board authorized the exemption of sev¬ 
eral indirect air freight forwarders which vrere con¬ 
trolled by surface freight forwarders. 

The direct air carriers, such as the American Air Lines 
and others, were dissatisfied with the decision of the Board 
in granting exemption to indirect air freight forwarders 
without requiring them to show public convenience and ne¬ 
cessity and for other reasons. The American Air Lines 
and other direct air carriers filed a petition in the United 
States Court of Appeals for the 7th Circuit for a. decision 
setting aside and annulling the order of the Board with 
respect to indirect air freight forwarders. That proceed¬ 
ing was docketed as No. 9739, American, Air Lines, Inc., 
et ad., v. Civil Aeronautics Board. On December 8, 1949, 
the United States Court of Appeals decided that the Board 
acted within its authority and affirmed the order of the 
Board. Action on the petition of the applicant of Novem¬ 
ber 1,1948, for reconsideration and rehearing was no doubt 
deferred pending the disposition of the suit of the Ameri¬ 
can Air Lines and others. If the applicant is right in these 
assumptions, it now appears appropriate to ask that the 
Board dispose of applicant’s petition. However, since 
the petition was filed, the Chesapeake and Ohio Railway 
Company has sold all of its shares of stock in the National 
Carloading Corporation, and the applicant, therefore, 
deems it advisable and appropriate to file this supplemental 
petition for reconsideration and rehearing for the purpose 
of supplying additional facts with respect to the control 
of the applicant, and other matters. 

As shown in the application and in our previous petition 
for reconsideration and rehearing, the capital stock of the 
applicant is owned by the National Carloading Corpora¬ 
tion, a surface freight forwarder, hereinafter called the Na¬ 
tional, subject to Part IV of the Interstate Commerce 

1712 Act. At the time the application and the petition 
for reconsideration, etc. were filed, two-thirds of the 

capital stock of the National was owned by the Chesapeake 
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& Ohio Railway Company, and one-third was owned by 
the Erie Railroad Company. Meanwhile the Chesapeake 
and Ohio Railway Company sold all of the stock it owned in 
the National to the Erie Railroad. That stock was pledged 
to the First National Bank of the City of New York, as 
trustee under the first consolidated mortgage of the Erie 
Railroad Company dated July 1, 1941. Under the provi¬ 
sions of that mortgage, section 1, article 12, the Erie Rail¬ 
road has the right to vote the stocks which have been 
pledged as collateral, and to receive interest and dividends 
on pledged securities in the absence of default. It will thus 
be seen that at the present time the National is controlled 
by the Erie Railroad Company by virtue of its ownership 
of all of the capital stock of the National, and that the Na¬ 
tional in turn controls the applicant by virtue of its own¬ 
ership of all of the capital stock of the applicant. 

The principal points relied on by the applicant, and the 
arguments in support thereof, are included in its petition 
for reconsideration and rehearing of November 1,1948. In 
the circumstances, it is not necessary to repeat those points 
and arguments in this supplemental petition. In addition 
to showing that since the original petition for reconsidera¬ 
tion was filed, the Erie Railroad Company has acquired the 
shares of stock in the National which at that time were 
owned by the Chesapeake and Ohio Railway Company, this 
supplemental petition includes other factual data which was 
not included in the previous petition. In its decision of Sep¬ 
tember 8, 1948, the Board compared the applicant with the 
Mississippi Valley Transportation Company, which was 
created by the Illinois Central Railway Company for the 
purpose of engaging in indirect air carriage in the 
1713 territory served by that railroad and to be operated 
as an adjunct to the railroad. As we pointed out in 
our original petition for reconsideration, that comparison 
is not justified by the facts. During the entire existence 
of the National Carloading Corporation, which controls the 
applicant through stock ownership, the National has con- 
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ducted its freight forwarding operations not as an adjunct 
to the railroads which controlled it from time to time, but 
as an independent freight forwarder which exercised the 
right to use the mode of transportation best adapted to 
meet competitive situations, and to afford adequate and 
efficient service to its patrons. It will thus be seen that 
the freight forwarding operations of the National are na¬ 
tionwide in their reach, are not confined to the territories 
served by the Erie Railroad Company, nor were they con¬ 
fined to the territories served by the Chesapeake and Ohio 
when it owned two thirds of the stock of the National. In 
other words, the National has conducted its freight for¬ 
warding operations as an entity separate and distinct from 
the railroad or railroads which have owned sufficient stock 
to exercise control over it. As shown on page 14 of our 
previous petition, the total revenue from the freight for¬ 
warder traffic of the Erie Railroad for 1947 represented 
less than 2 per cent of the total revenue tonnage of that 
railroad; and it should be kept in mind that the National 
contributes about 68 per cent of the total freight forwarder 
revenue of the Erie Railroad, while other freight forward¬ 
ers contribute the remainder. 

Exhibit 1, attached hereto and made a part hereof, shows 
that in the year 1948 the National paid $4,126,242.53 as 
forwarder freight revenue to the Erie Railroad, and that 
during the same year the National paid $23,010,319.80 to 
all other rail carriers. Thus, during 1948, only 15 per cent 
of all revenue disbursed to rail carriers was paid to the 
Erie. 

Exhibit 2, also attached hereto and made a part 
1714 hereof, shows that during the year 1948 the National 
paid $6,158,096.29 to carriers in connection with 
both truck and rail movements in Erie Railroad territory. 
During that same year it paid $23,970,161.00 to truck and 
rail carriers on movements in other territories. 

Exhibit 3, also attached hereto and made a part hereof, 
shows that in the year 1948 the National paid $2,032,663.76 
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to truck carriers in Erie Railroad territory, and $959,841.20 
to truck carriers in other territories. 

Exhibit 4, also attached hereto and made a part hereof, 
shows the cities in territories served by the Erie Railroad 
at which the National has stations or terminals. These 
cities are also served by railroads other than the Erie Rail¬ 
road. 

On page 11 of applicant’s petition for reconsideration 
and reargument, dated November 1,1948, reference is made 
to the staff of solicitors employed by the National. It is 
deemed advisable to revise that information as of the cur¬ 
rent date. At the present time, the National employs 347 
men who are directly engaged in the solicitation of traffic. 
Of its entire staff, 250 are soliciting business outside of 
Erie territory, and are engaged in promoting traffic, the 
largest portion of which will not move over Erie lines. A 
staff of 97 are working in Erie territory, since the Na¬ 
tional does not rely upon the railroad personnel to do that 
work. 

An examination of the attached exhibits is enough, with¬ 
out more, to show beyond peradventure of doubt that the 
Board erred in finding that the objectives and the proposed 
service of the applicant will be comparable to the Missis¬ 
sippi Valley Transportation Company. These exhibits also 
show that the National, which by virtue of stock ownership 
controls the applicant, uses whatever mode of transporta¬ 
tion is best adapted to serve its freight forwarding inter¬ 
ests, and does not hesitate to route traffic via motor 
1715 carriers or railroads other than the Erie Railroad 
whenever that objective can best be accomplished by 
such routing. This fact is sharply pointed up in Exhibit 
No. 3. That exhibit shows that in the very territory in 
which the Erie Railroad operates, the National Carloading 
Corporation paid over $2,000,000 in freight revenue to the 
motor carriers in that territory, whereas in other territo¬ 
ries it paid motor carriers but $959,841.20. 
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Conclusion. 

For the reasons stated herein and in the petition filed by 
the applicant for reconsideration and rehearing November 
1, 1948, applicant prays that the decision of the Board of 
September 8,1948, he reconsidered, and if the Board deems 
it necessary to grant a rehearing for a more detailed de¬ 
velopment of facts, that such rehearing be granted. The 
applicant also prays that in disposing of the instant peti¬ 
tion and the previous petition of the applicant, the Board 
consider the relationships between the National Carload¬ 
ing Corporation and the applicant under section 408 of the 
Civil Aeronautics Act, and that after reconsideration or re¬ 
hearing, if a rehearing is deemed necessary, the Board 
grant the applicant appropriate authority to engage as an 
indirect air carrier in both interstate and foreign commerce. 

Respectfully submitted, 

George H. Cain, 

Robert E. Quirk, 

Norman, Quirk & Webb, 
Attorneys for Applicant. 

• • i • * • * • • • • 
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1717 Exhibit No. 1. 

Comparison of Freight Forwarder Revenue Paid by the 
National Carloading Corporation to the Erie Rail¬ 
road With Freight Forwarder Revenue Paid by the 
National Carloading Corporation to Other Rail Car¬ 
riers in the Year 1948. 


; 


Revenue Paid 


Amount Percent 


Origin only- 
intermediate only 
Delivery only 
Origin and Delivery 


$ 1,973,427.28 

742.649.36 
624,529.52 

785.636.37 


Total Revenue Paid Erie 4,126,242.53 15.205 

Revenue Paid Other Rail Carriers 23,010,319.80 84.795 


Grand Total 


$27,136,562.33 100. 


1718 Exhibit No. 2. 

Comparison of Freight Forwarder Revenue Paid by the 
National Carloading Corporation to Motor Carriers 
and Railroads in Erie Railroad Territory With the 
Revenue Paid on Traffic Handled by Truck and Rail 
in Other Territories in the Year 1948. 


Revenue Paid 

Amount Percent 

Origin Only 

$ 2,600,218.24 


Intermediate Only 

742,649.36 


Delivery Only 

1,309,812.70 


Origin and Delivery 

1,506,225.99 


Total Revenue Paid Via Truck 

& Rail, Erie Territory 

6,158,906.29 

20.441 

Total Paid Carriers via Truck 

& Rail, Other Territories 

• 

23,970,161.00 

79.559 


Grand Total 


$30,129,067.29 100. 
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1719 Exhibit No. 3. 

Comparison of Freight Forwarder Revenue Paid by the 
National Carloading Corporation to Motor Carriers 
in Erie Railroad Territory With Revenue Paid by the 
National Carloading Corporation to Motor Carriers 
in Other Territories in the Year 1948. 


Revenue Paid 

Origin Only- 
Delivery Only 
Origin and Delivery 

Total Revenue Paid Truck 
Carriers in Erie Territory 
Revenue Paid Other Truck 
Carriers, Other Territories 


Amount Percent 

$ 626,790.96 
685,283.18 
720,589.62 


2,032,663.76 67.925 

959,841.20 32.075 


Grand Total $2,992,504.96 100. 

1720 Exhibit No. 4. 

Stations of the National Carloading Corporation in Erie 

Railroad Territory. 


Illinois 

Chicago 

Indiana 

Anderson 
Ft. Wayne 
Muncie 
So. Bend 

Michigan 

Kalamazoo 


New York 

Binghamton 
Buffalo 
New York 
Rochester 

Ohio 

Akron 

Cleveland 

Cincinnati 

Columbus 

Dayton 

Youngstown 


Pennsylvania 

Erie 
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1731 Board’s Order in Docket 681 et al, Denying Petitions 

for Reconsideration and Rehearing, Dated March 

9, 1950.* 

ORDER UPON RECONSIDERATION. 

A full public hearing having been held in the above-en¬ 
titled proceeding and the Board upon consideration of the 
record having issued, on September 8,1948, its opinion and 
order (Order Serial No. E-1968); 

Railway Express Agency, Incorporated, (REA), having 
field on October 28, 1948, a petition requesting that the 
Board reconsider the aforesaid opinion-and order and on 
reconsideration (1) issue to REA a permanent certificate 
of public convenience and necessity; (2) permit REA to 
engage in air freight and air freight forwarding services in 
addition to its air express services; (3) authorize REA to 
utilize the services of non-certificated cargo carriers; and 
(4) extend to six months from the date of final court deci¬ 
sion on judicial review of the aforesaid opinion and order 
the time within which REA shall negotiate and submit to 
the Board a revised 11 Air Express Agreement”; 

Mississippi Valley Transportation Company, Inc. (Mis¬ 
sissippi Valley), having filed on October 11, 1948, a peti¬ 
tion requesting that the Board grant reargument and re¬ 
consideration of the aforesaid opinion and order and on re¬ 
consideration authorize Mississippi Valley to conduct air 
freight forwarder operations; National Air Freight For¬ 
warding Corporation (National), having filed on November 
1, 1948, and February 6, 1950, a petition requesting 

1732 that the Board grant rehearing and reconsideration 
and on reconsideration authorize National to engage 

as an indirect air carrier in air commerce; 


Tr. 1731-1732. 



124 


The Board upon consideration of the aforesaid petitions 
finding: 

1. That certain parties to the above-entitled proceeding 
sought judicial review in the United States Court of Ap¬ 
peals for the 7th Circuit of the aforesaid opinion and or¬ 
der; that the decision of said Court sustaining said order 
and opinion was not handed down until December 8, 1949; 
that in view of the uncertainties that existed prior to the 
judgment of said court and the time which has been con¬ 
sumed in reaching final judgment, REA should be given 
additional time to negotiate a revised air express agree¬ 
ment pursuant to the directions contained in the Board’s 
order and opinion; 

2. That except to the extent noted in paragraph 2, above, 
REA, Mississippi Valley, and National have set forth no 
matters warranting the granting of the relief which each 
requests; 

It Is Ordered: 

1. That paragraph 1 of the directory portion of Order 
Serial No. E-1968 be and hereby is amended in its entirety 
to read as follows: 

“1. That Railway Express Agency, Incorporated, be and 
it is hereby directed to negotiate with the air car¬ 
riers (a) which now are parties to air express agree¬ 
ments or (b) which may enter into agreements with 
Railway Express Agency, Incorporated, similar to 
existing air express agreements, prior to July 1, 
1950, a revised air express agreement embodying, 
among other provisions agreed upon by the afore¬ 
said parties, the provisions specified in the attached 
opinion, and to submit to the Board prior to July 1, 
1950 any such revised agreement that may be entered 
into as a result of such negotiations.” 
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2. That, except as herein granted, the aforesaid peti¬ 
tions of REA, Mississippi Valley, and National be and 
hereby are denied. 

By the Civil Aeronautics Board: 

/s/ M. C. MuiiLjgan 
M. C. Muljjgan 

(Seal) Secretary 
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STATEMENT OF QUESTION PRESENTED. 

The question presented is whether, in a proceeding in 
which the Civil Aeronautics Board found that the services 
of air freight forwarders, which are indirect air carriers 
under Section 1 (2) of the Civil Aeronautics Act of 1938, 
Act of June 23,1938, c. 601, Sec. 1 (52 Stat. 977), TJ. S. C., 
Title 49, Sec. 401 (2), are in the public interest, as to domes¬ 
tic and foreign commerce, and authorized their operation 
by an exemption order under the cited provision of the law, 
the Board misconstrued the statute and acted arbitrarily 
in concluding, as a matter of law, that it would be incon¬ 
sistent with the public interest for it to grant the exemption 
authority to a railroad controlled air forwarder to engage 
in domestic commerce while granting such authority to air 
forwarders not controlled by a railroad, thereby prevent¬ 
ing an air forwarder, such as the petitioner, from using air¬ 
craft transportation to transport domestic commerce by air 
because petitioner is controlled by the Erie Railroad Com¬ 
pany. 
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IN THE 


United States Court of Appeals 

Fob the District op Columbia Circuit 


No. 10630 


NATIONAL AIR FREIGHT FORWARDING CORPO¬ 
RATION and NATIONAL CARLOADING CORPO¬ 
RATION, Petitioners, 


CIVIL AERONAUTICS BOARD, Respondent. 


Petition for Judicial Review of Orders of the 
Civil Aeronautics Board. 


BRIEF FOR PETITIONERS. 


This case is before the Court on a petition for judicial 
review of the orders of the Civil Aeronautics Board of Sep¬ 
tember 8, 1948, and March 9, 1950, in a consolidatefLpro- 
ceeding described as Air Freight Forwarder Case , 9 C. A. B. 
473 (App. 35). For the purpose of clarity, petitioner, 
National Air Freight Forwarding Corporation, will be re- 
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ferred to as National Air Freight and petitioner, National 
Carloading Corporation, will be referred to as the National 
Carloading. 

JURISDICTIONAL STATEMENT. 

This petition for review" was filed with this Conrt pur¬ 
suant to Section 1006 of the Civil Aeronautics Act of 1938, 
Act of June 23, 1938, c. 601, Sec. 1006 (52 Stat. 1024), 
U. S. C., Title 49, Sec. 646, and Section 10 of the Adminis¬ 
trative Procedure Act, Act of June 11,1946, c. 324, Sec. 10 
(60 Stat. 243), U. S. C., Title 5, Sec. 1009. Section 1006 of 
the Civil Aeronautics Act provides that an order of the 
Civil Aeronautics Board shall be subject to review by the 
Circuit Court of Appeals of the United States in the Cir¬ 
cuit in which the petitioner resides or has its principal place 
of business, or in the United States Court of Appeals for 
the District of Columbia if filed within 60 days after the 
entry of such order by a person disclosing a substantial in¬ 
terest in the order. That section also provides that upon 
transmittal of the copy of the petition to the Civil Aero¬ 
nautics Board, the court in which such petition is filed shall 
have exclusive jurisdiction. 

STATEMENT OF THE CASE. 

Since certain sections of the Civil Aeronautics Act are 
used frequently throughout the brief, it is deemed advisable 
to give the correct statutory reference. Section 1(2) of the 
Civil Aeronautics Act is the Act of June 23,1938, c. 601, Sec. 
1 (52 Stat. 977), U. S. C., Title 49, Sec. 401(2). Section 401 
of the Civil Aeronautics Act is the Act of June 23, 1938, c. 
601, Sec. 401 (52 Stat. 987), U. S. C., Title 49, Sec. 481. 
Section 408 of the Civil Aeronautics Act is the Act of June 
23,1938, c. 601, Sec. 408 (52 Stat. 1001), U. S. C., Title 49, 
Sec. 488. 

In January and February 1947 the National Air Freight 
filed applications with the Civil Aeronautics Board for a 
certificate of public convenience and necessity under section 


\ 
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401 of the Civil Aeronautics Act or for an exemption under 
section 1 (2) of that act, authorizing it to engage in inter¬ 
state domestic commerce and in foreign commerce as an 
indirect air carrier (App. 18 and 24). These applica¬ 
tions were given Docket No. 2774, and together with 212 
applications of 78 other applicants for substantially simi¬ 
lar authority, were by order of the Board of February 
14, 1947, merged for the purpose of hearing, consideration 
and disposition with the Air Freight Forwarder Case, 
Docket No. 681, an investigation instituted by the Board on 
its own motion September 26, 1946. Hearings were held 
by Examiner J. Earl Cox at Washington, D. C., and various 
other places, in which the petitioners and other applicants, 
certified direct air carriers, contract air carriers and the 
Public Counsel of the Board participated. A report of the 
examiner favorable to the petitioners and other applicants 
for authority to operate as indirect air carriers of domes¬ 
tic and overseas commerce was served upon the parties; 
briefs and exceptions were filed by the various parties with 
respect to the report and conclusions of the examiner; the 
proceedings were orally argued before the Board, and, as 
to domestic air transportation, were decided by the Board 
on September 8, 1948 (9 C. A. B. 473) (App. 36). The de¬ 
cision of the Board as to overseas and foreign commerce 
was made September 8, 1949, Air Freight Forwarder case 
(International) Orders—Serial Numbers E4013, E4014, 
Regulations—Serial Number ER-155, not yet reported. 

It will aid to an understanding of the case if at this point 
a brief reference is made to section 1 (2) and section 401 
of the Civil Aeronautics Act, which are quoted verbatim at 
pages 12-13 of this brief. Section 401 (a) provides that no 
air carrier shall engage in any air transportation unless 
there is in force a certificate of public convenience and ne¬ 
cessity issued by the Civil Aeronautics Board, and that such 
a certificate shall be issued where it finds that an applicant 
air carrier is fit, willing and able to perform the transpor¬ 
tation involved and that such transportation is required by 
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the public convenience and necessity. Section 1 (2) defines 
an “air carrier” to mean any citizen of the United States 
“who undertakes, whether directly or indirectly or by lease 
or any other arrangement, to engage in air transportation. ’ ’ 
The proviso in that section gives the Board authority to re¬ 
lieve air carriers who are not directly engaged in the 
operation of air craft in air transportation from the provi¬ 
sions of the Civil Aeronautics Act to the extent and for 
such periods as may be in the public interest. 

In Universal Air Freight Corporation, 3 C. A. B. 698, the 
Board considered the status of a freight forwarder whose 
operations and purposes are identical in all essential re¬ 
spects to the operations and purposes of the National Air 
Freight. The National Air Freight does not seek authority 
to engage in the operation of air craft in air transportation. 
It merely seeks the authority which in the Universal Case 
the Board held is necessary to use air craft operated by 
air craft carriers in forwarding merchandise traffic cov¬ 
ered by bills of lading that will be issued by the National 
Air Freight. In the Universal Case the Board held that 
such a carrier with such objectives is an indirect air car¬ 
rier and must under its rules and regulations obtain author¬ 
ity from the Board before engaging as an indirect air 
carrier. 

The stock of the National Air Freight is owned by the 
National Carloading, a surface freight forwarder subject 
to Part TV of the Interstate Commerce Act, Act of May 16, 
1942, c. 318, Sec. 1 (56 Stat. 284), U. S. C., Title 49, Sec. 
1001. At the time the applications were filed with the 
Board and at the time of the decisions of the Board, two- 
thirds of the outstanding shares of stock of the National 
Carloading were owned by the Chesapeake and Ohio Rail¬ 
way Company and its subsidiary the Pere Marquette Rail¬ 
way Company and one-third of such stock was owned by 
the Erie Railroad Company. Later the Chesapeake and 
Ohio sold all of the stock it owned in the National Carload¬ 
ing to the Erie Railroad Company. It will thus be seen that 
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at the present time the Erie Railroad directly owns and 
controls the National Carloading, which in turn directly 
owns and controls the National Air Freight (App. 116-7). 

It is the practice of the Civil Aeronantics Board when 
approving applications of indirect air carriers for exemp¬ 
tion under the provisions of section 1 (2) of the Civil Aero¬ 
nantics Act to require the filing of an additional applica¬ 
tion for Letters of Registration. However, in the Air 
Freight Forwarder case, in disposing of the various appli¬ 
cations of indirect air freight forwarding carriers as to 
domestic air transportation for certificates of public con¬ 
venience and necessity or for an exemption under section 
1 (2) of that act, the Board first held that the applications 
of such indirect air carriers for certificates of public con¬ 
venience and necessity were denied, hut that the authority 
to engage in domestic air transportation as an indirect air 
forwarder should be issued pursuant to the exemption regu¬ 
lations under the provisions of section 1 (2) of the act. It 
found, at pages 500 and 501 of 9 C. A. B. (App. 64-5), that 
air freight forwarders will be permitted to operate under 
an exemption order subject to regulations adopted by the 
Board pursuant to the applicable provisions of the Civil 
Aeronautics Act * 4 until such time as the Board shall find 
that their operations are not in the public interest, but in 
no event longer than five years.” (App. 64) The Board 
then found that on the basis of the record it should decide 
whether a Letter of Registration should be granted or de¬ 
nied to each of the applicants. The Board thereupon ap¬ 
proved the issuance of Letters of Registration to indirect 
air freight forwarders applicants with respect to domestic 
air transportation, except to petitioner National Air 
Freight, and two other indirect air freight forwarders, viz. 
Mississippi Valley Transportation Company and Universal 
Air Freight Corporation, who are affiliated directly or in¬ 
directly with railroad common carriers. The Board de¬ 
clined to approve the issuance of Letters of Registration to 
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the National Air Freight or to other air freight forwarders 
who are controlled by railroads as to domestic air trans¬ 
portation. On the other hand, by its report and order of 
September 8, 1949, Orders—Serial Numbers E4013, E4014, 
Regulations—Serial Number ER-155, entered in the same 
proceeding the Board approved the issuance of Letters of 
Registration to the National Air Freight and to other 
freight forwarders affiliated with railroads to engage in 
overseas and foreign air freight forwarder operations. In 
doing so, the Board found that the issuance of such Letters 
of Registration to the National Air Freight and to other 
railroad controlled air freight forwarders as to overseas 
and foreign commerce would not be inconsistent with, or ad¬ 
verse to, the public interest and that no monopolies will be 
created thereby, which would restrain competition or jeop¬ 
ardize another air carrier. The distinction in its treatment 
of the application of the National Air Freight for authority 
to engage in domestic air freight forwarding operations and 
its application for authority to engage in foreign air 
freight forwarding operations is a distinction without sub¬ 
stance and on its face is arbitrary. 

Paragraph (e) (3) of Economic Regulation—Amendment 
Section 292.6, adopted by the Board September 8, 1948, 
governing the issuance of Letters of Registration for do¬ 
mestic air freight forwarders, appearing at page 531 of the 
report of the Board in 9 C. A. B. (App. 96), provides in 
substance that if the Board finds that a Letter of Regis¬ 
tration sought by a particular indirect air carrier may not 
be consistent with the public interest the Board shall 
notify that carrier of such a finding, and that there¬ 
after the indirect air carrier may file with the Board a 
petition for leave to withdraw the application, or may re¬ 
quest that the application be assigned for hearing, or may 
submit within such reasonable time as may be established 
by the Board such additional information as applicant be¬ 
lieves will result in a showing of public interest. 
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The National Air Freight filed petitions for rehearing 
and reconsideration with the Board after its report and or¬ 
der of September 8, 1948, were issued and these petitions 
were denied (App. 123). In the circumstances, the action 
of the Board in denying such petitions and in refusing to 
approve the issuance of Letters of Registration to the 
National Air Freight to engage in domestic air transporta¬ 
tion is contrary to the regulations of the Board which gov¬ 
ern the issuance of Letters of Registration and to the pro¬ 
visions of the Administrative Procedure Act, Act of June 
11, 1946, c. 324, Sec. 3 (60 Stat. 238), U. S. C., Title 5, 
Sec. 1002. 

The action of the Board appears to have been based upon 
three principal grounds. First, that the National Air 
Freight is controlled indirectly by certain railroads; sec¬ 
ond, on the assumption by the Board that since the National 
Air Freight would use certain facilities of the National 
Carloading, which in turn uses certain office and warehouse 
space leased from the affiliated railroads, the facilities of 
such railroads might be used to the advantage of the 
National Air Freight and to the disadvantage of other air 
freight forwarders, particularly those who are not affiliated 
either with railroads or with surface freight forwarders; 
and, third, the Board was consciously or unconsciously in¬ 
fluenced by the application of the Mississippi Valley Trans¬ 
portation Company, which was created by the Illinois Cen¬ 
tral for the sole purpose of engaging as an air freight for¬ 
warder wholly within the territory and between points 
served by the Illinois Central Railroad, and, therefore, 
would furnish services supplementary to the services of 
that railroad. 

The Mississippi Valley represented to the Board that it 
would use the solicitation staff, the warehouse space, and 
other facilities of the Illinois Central Railroad, if per¬ 
mitted to operate as an air freight forwarder, and the 
Board states that the Mississippi Valley conceded that its 
affiliation with the Illinois Central and the use of the solici- 
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tation staff and other physical equipment of the Illinois 
Central would give the Mississippi Valley a distinct advan¬ 
tage over independently owned and operated air freight 
forwarders. 

The National Carloading is a surface freight forwarder 
subject to Part IV of the Interstate Commerce Act. It is 
engaged in a nationwide freight surface forwarding busi¬ 
ness under a permit granted it by the Interstate Commerce 
Commission. That permit authorizes the National Car¬ 
loading to handle, and it does handle, general commodities 
between practically all points in the United States. Freight 
forwarders of this type are common carriers in their rela¬ 
tion to their customers. The National Carloading per¬ 
forms an over-all door-to-door service in assembling, con¬ 
solidating, forwarding and delivering less than carload and 
less than truckload merchandise. The National Carloading 
does not engage in the transportation of merchandise by 
air either directly or indirectly. It maintains 92 terminals 
or agencies at principal places throughout the United States 
and serves over 65,000 shippers. In addition, by virtue of 
its control over the Judson-Sheldon Corporation, which is 
operated as a division of the National Carloading, it main¬ 
tains foreign representatives in London, Mexico City and 
other important foreign cities (App. 8,112). 

The National Carloading uses trucks and railroads as the 
underlying carriers which perform the physical task of 
transporting its traffic from place to place. This type of 
surface forwarder issues a bill of lading in its own name 
and assumes the responsibility of transporting the freight 
from the point of receipt to the point of delivery, and is 
therefore a common carrier at common law. The functions 
of this type of surface freight forwarder are similar in all 
essential respects to the functions of express companies, 
such as the Railway Express Agency. (App. 8). That 
similarity has frequently been recognized by the Interstate 
Commerce Commission. In Re Express Rates, etc., 24 
I. C. C. 38, at page 431, that Commission said that “it is 
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proper for the Government to treat the Express Company 
as a freight forwarder by passenger train * * To the 
same general effect is Coordination of Motor Transporta¬ 
tion, 182 I. C. C. 363, 370. 

The Railway Express Agency, which is not only con¬ 
trolled by railroads bnt acts as agent for the railroads, was 
also an applicant before the Board in the proceeding de¬ 
scribed for appropriate authority to continue to engage as 
an indirect air carrier. The Board approved the con¬ 
tinuance of the authority the Railway Express Agency had 
theretofore been given to engage as an indirect air carrier 
in the transportation of property by air under the exemp¬ 
tion provisions of section 1 (2) of the Civil Aeronautics 
Act (9 C. A. B. 473, 489; App. 53). 

Although the Board denied the application of the Na¬ 
tional Air Freight, because it is indirectly controlled by the 
Erie Railroad, the Board approved permits to the Acme Air 
Express, Inc., Wells Fargo Carloading, Inc., and various 
other air freight forwarders, despite the fact that each of 
such forwarders is controlled by surface freight forwarders. 
The Board erroneously reasoned, inter alia, that a railroad 
controlled air freight forwarder might be dominated by 
the railroad to such an extent as to interfere with the de¬ 
velopment of air freight forwarder service by such an ap¬ 
plicant, and that such ownership by a railroad would pre¬ 
sent a potential conflict of interest. Since it is obvious that 
an air freight forwarder which is controlled by a surface 
forwarder might likewise be subject to the interest of the 
surface forwarder, it is difficult to appreciate why the mere 
control by a railroad of the National Air Freight would 
make the business of that company any more susceptible to 
domination by the railroad than would exist in the case of 
a surface freight forwarder which controls an air freight 
forwarder. 

The petitioners filed an original and a supplemental peti¬ 
tion with the Board requesting reconsideration and rehear¬ 
ing of the decision made as applied to them and of the op- 
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portunity to introduce additional evidence (App. 99, 115). 
The petitioners offered to introduce, inter alia, the follow¬ 
ing additional facts which were not before the Board at the 
time of its decision of September 8,1948: 

Practically all surface freight forwarders, including 
National Carloading, lease warehouse and other space from 
railroads whether or not such forwarders are controlled by 
the railroads, because the railroad terminals are strategi¬ 
cally located and their use facilitates the handling of freight 
forwarder traffic. In these circumstances there is no legal 
significance to the fact that the National Carloading leases 
warehouse or other space from the Erie Railroad, which 
controls it, since it leases substantially more space at places 
throughout the United States from railroads which do not 
control it (App. 106). 

The National Carloading rents freight house space and, 
in some instances, office space from the Chesapeake and 
Ohio at five cities and from the Erie Railroad at eight cities. 
On the other hand, the National Carloading rents freight 
house space and, in some instances, office space from twenty 
railroads with which it has no corporate or financial affilia¬ 
tion at 68 freight house locations in fifty places throughout 
the United States which are as widely scattered as San 
Francisco, Calif., Albuquerque, N. Mex., Phoenix, Ariz., 
Denver, Colo., Milwaukee, Wis., Minneapolis and St. Paul, 
Minn., Salt Lake City, Utah, Galveston, Dallas and San An¬ 
tonio, Tex., Chicago, UL, and Boise, Idaho. Practically all 
other surface freight forwarders have similar leasing ar¬ 
rangements at the same or different places in the United 
States (App. 106,112). 

The National Carloading employs 347 persons who are 
directly engaged in the solicitation of its traffic, and of that 
number 250 persons are soliciting traffic outside the terri¬ 
tory served by the Erie Railroad, and 97 are soliciting 
traffic in the territory served by the Erie Railroad; but none 
of these persons solicit freight for the Erie Railroad, nor 
does the National Oarloading rely upon Erie Railroad per- 
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sonnel to perform any of its functions or to solicit its 
traffic (App. 119). 

The total revenue from the freight forwarder traffic of 
the Erie Railroad in 1947 represented less than 2 per cent 
of the total revenue of that railroad. The National con¬ 
tributed about 68 per cent of the 2 per cent of the freight 
forwarder revenne of the Erie Railroad, while other for¬ 
warders contributed the remainder (App. 118). 

In 1948 the National Carloading paid $4,126,243.53 as 
forwarder freight revenue to the Erie Railroad. During 
the same year the National Carloading paid $23,010,319.80 
to other railroads. Thus during 1948 only 15 per cent of 
the revenue paid by the National Carloading to rail car¬ 
riers was paid to the Erie Railroad (App. 118). 

In 1948 the National Carloading paid $6,158,096.29 to 
carriers by truck and by rail operating in Erie Railroad 
territory. During that same year the National Carloading 
paid $23,970,161.00 to truck and rail carriers on its for¬ 
warder traffic in other territories. In 1948 the National 
Carloading paid $2,032,663.76 to truck carriers in Erie 
Railroad territory and $959,841.20 to truck carriers in other 
territories, thus showing that despite the control of the 
National Carloading by the Erie Railroad, the National 
did not hesitate to use competitive truck carriers to a sub¬ 
stantial extent (App. 118-9). 

In 1947 the principal freight forwarders, designated as 
Class I, reporting to the Interstate Commerce Commission 
handled 4,523,250 net tons of freight and received from that 
tonnage gross revenue of $238,451,688.00. During that pe¬ 
riod the National Carloading handled 888,856 net tons and 
received on that tonnage gross revenue of $48,516,626.00 
(App. 104). This shows that the affiliation of National 
Carloading with the Erie Railroad did not impede or inter¬ 
fere with the development of freight forwarders since the 
tonnage handled by the National is small relatively com¬ 
pared with the total handled by all Class I forwarders. 
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In 1947 the rent paid by the National Carloading to all 
railroads for space leased to it amounted to $215,074.07, of 
which only $50,571.73 represents rent paid to the Erie Rail¬ 
road (App. 106). 

The petition and supplemental petition for reconsidera¬ 
tion and rehearing were unopposed and unchallenged by 
any of the parties to the Air Freight Forwarder case. Nor 
did any of the parties challenge the facts which the peti¬ 
tioners offered to introduce on rehearing. The Civil Aero¬ 
nautics Board considered the proffered facts as a part of 
the record, since by its order of March 9, 1950, the Board 
denied the petitions with the statement that they “set forth 
no matters warranting the granting of the relief which each 
requests.” (App. 124). The necessary implication of the 
action of the Board is that it assumed as a matter of law 
that under no circumstances may it grant an air freight for¬ 
warder, which is controlled by a railroad, authority to en¬ 
gage as an indirect air carrier with respect to domestic 
commerce. 

STATUTES AND RULES AND REGULATIONS 

INVOLVED. 

Section 1 (2) of the Civil Aeronautics Act, which is the 
Act of June 23,1938, c. 601, Sec. 1 (52 Stat. 977), U. S. C., 
Title 49, Sec. 401 (2) reads as follows: 

“ ‘Air carrier’ means any citizen of the United 
States who undertakes, whether directly or indirectly 
or by a lease or any other arrangement, to engage in 
air transportation: Provided, That the Board may by 
order relieve air carriers who are not directly engaged 
in the operation of aircraft in air transportation from 
the provisions of this Act to the extent and for such 
periods as may be in the public interest” 

The provisions of Section 401 of the Civil Aeronautics 
Act, which is the Act of June 23, 1938, c. 601, Sec. 401 (52 
Stat 987), U. S. C., Title 49, Sec. 481, here pertinent are: 
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“The Authority (the Board) shall issue a certificate 
authorizing the whole or any part of the transporta¬ 
tion covered by the application, if it finds that the ap¬ 
plicant is fit, willing, and able to perform such trans¬ 
portation properly, and to conform to the provisions 
of this Act and the rules, regulations, and requirements 
of the Authority hereunder, and that such transpor¬ 
tation is required by the public convenience and neces¬ 
sity; otherwise such application shall he denied. ,, 

The provisions of Section 408 of the Civil Aeronautics 
Act, which is the Act of June 23, 1938, c. 601, Sec. 408 (52 
Stat. 1001), U. S. C., Title 49, Sec. 488, here pertinent are: 

Acts Prohibited. 

“ (a) It shall be unlawful, unless approved by order 
of the Authority as provided in this section— 

“(1) For two or more air carriers, or for any air 
carrier and any other common carrier or any person 
engaged in any other phase of aeronautics, to consoli¬ 
date or merge their properties, or any part thereof, 
into one person for the ownership, management, or 
operation of the properties theretofore in separate 
ownerships; 

“ (2) For any air carrier, any person controlling an 
air carrier, any other common carrier, or any person 
engaged in any other phase of aeronautics, to purchase, 
lease, or contract to operate the properties, or any 
substantial part thereof, of any air carrier; 

“(3) For any air carrier or person controlling an 
air carrier to purchase, lease, or contract to operate 
the properties, or any substantial part thereof, of any 
person engaged in any phase of aeronautics otherwise 
than as an air carrier; 

“(4) For any foreign air carrier or person con¬ 
trolling a foreign air carrier to acquire control, in any 
manner whatsoever, of any citizen of the United States 
engaged in any phase of aeronautics; 

“(5) For any air carrier or person controlling an 
air carrier, any other common carrier, or any person 
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engaged in any other phase of aeronautics, to acquire 
control of any air carrier in any manner whatsoever; 

“(6) For any air carrier or person controlling an 
air carrier to acquire control, in any manner whatso¬ 
ever, of any person engaged in any phase of aeronau¬ 
tics otherwise than as an air carrier; or 

“(7) For any person to continue to maintain any 
relationship established in violation of any of the fore¬ 
going subdivisions of this subsection.’’ 

Power of Authority. 

“(b) Any person seeking approval of a consolida¬ 
tion, merger, purchase, lease, operating contract, or 
acquisition of control, specified in subsection (a) of 
this section, shall present an application to the Au¬ 
thority, and thereupon the Authority shall notify the 
persons involved in the consolidation, merger, pur¬ 
chase, lease, operating contract, or acquisition of con¬ 
trol, and other persons known to have a substantial 
interest in the proceeding, of the time and place of a 
public hearing. Unless, after such hearing, the Au¬ 
thority finds that the consolidation, merger, purchase, 
lease, operating contract, or acquisition of control will 
not be consistent with the public interest or that the 
conditions of this section will not be fulfilled, it shall 
by order, approve such consolidation, merger, pur¬ 
chase, lease, operating contract, or acquisition of con¬ 
trol, upon such terms and conditions as it shall find to 
be just and reasonable and with such modifications as 
it may prescribe: Provided, That the Authority shall 
not approve any consolidation, merger, purchase, lease, 
operating contract, or acquisition of control which 
would result in creating a monopoly or monopolies and 
thereby restrain competition or jeopardize another air 
carrier not a party to the consolidation, merger, pur¬ 
chase, lease, operating contract, or acquisition of con¬ 
trol : Provided further. That if the applicant is a car¬ 
rier other than an air carrier, or a person controlled 
by a carrier other than an air carrier or affiliated there¬ 
with within the meaning of section 5 (8) of the Inter¬ 
state Commerce Act, as amended, such applicant shall 
for the purposes of this section be considered an air 
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carrier and the Authority shall not enter such an order 
of approval unless it finds that the transaction pro¬ 
posed will promote the public interest by enabling such 
carrier other than an air carrier to use aircraft to 
public advantage in its operation and will not restrain 
competition.’ * 

Section 292.6 of the Board’s Economic Regulations are 
reproduced in full at page 93 of the Joint Appendix. Para¬ 
graph (e) (3) of Economic Regulations, referred to prin¬ 
cipally herein, provides as follows: 

“ (i) If, after the filing of an application for a letter 
of registration, it appears that the conduct of air¬ 
freight-forwarder operations by the applicant will not 
be inconsistent with the public interest the applicant 
will be notified and advised that upon the filing of a 
valid tariff a letter of registration will be issued to 
such applicant. Subject to the restrictions provided 
herein and upon the receipt by the Board of such a 
valid tariff a letter of registration shall forthwith be 
issued to the applicant. If it appears that the grant¬ 
ing of such letter may not be consistent with the pub¬ 
lic interest, the Board shall notify the applicant of its 
findings in this respect and will inform the applicant 
by letter that the Board does not believe that the ap¬ 
plicant has made a proper showing of public interest. 
Thereupon, applicant may file with the Board a peti¬ 
tion for leave to withdraw the application, or may re¬ 
quest that the application be assigned for hearing, or 
may submit, within such reasonable time as may be 
established by the Board, such additional information 
as applicant believes will result in a showing of pub¬ 
lic interest. 

(ii) In the event additional information is sub¬ 
mitted, the Board on its own initiative may assign the 
application for hearing, or, without notice or hearing, 
enter an order of approval or an order of disapproval 
in accordance with its determination of the public in¬ 
terest.” 
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STATEMENT OF POINTS. 

The Civil Aeronautics Board erred in the following par¬ 
ticulars : 

1. In finding that because the National Air Freight is in¬ 
directly controlled by the Erie Railroad Company, the 
Board may at its discretion refuse to grant appropriate 
authority to the National Air Freight to engage as an in¬ 
direct air carrier in the use of aircraft carriers for the 
transportation of its domestic commerce. 

2. In finding that the control of the National Carloading 
by the Erie Railroad and the control of the National Air 
Freight by the National Carloading would give the Na¬ 
tional Air Freight a competitive advantage over other air 
freight forwarders which is inconsistent with the public in¬ 
terest, upon the inference that it may be expected that the 
facilities of the Erie Railroad, especially the solicitation 
staff of that railroad, may be used to the advantage of the 
National Air Freight. The finding and the inference of the 
Board are not supported by the evidence. 

3. In finding that the indirect control of the National Air 
Freight by the Erie Railroad would present a potential 
conflict of interests between air and rail operations. 

4. In putting the National Air Freight in the same cate¬ 
gory with the Mississippi Valley Transportation Com¬ 
pany, which was created and is controlled by the Illinois 
Central Railroad Company for the purpose of furnishing 
supplementary service for that railroad, a situation com¬ 
pletely dissimilar to the National Air Freight and its in¬ 
direct relation to the Erie Railroad. 

5. In granting exemption to the Railway Express Agency, 
which is not only controlled by railroads but acts as their 
agent, while denying similar treatment to the National Air 
Freight because it is indirectly controlled by the Erie Rail¬ 
road and will conduct an independent air freight forward- 
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ing business in cooperation with its parent company, the 
National Carloading, if appropriate authority is granted. 

6. In denying the petition and supplemental petition of 
petitioners for reconsideration and rehearing, so that ad¬ 
ditional facts not theretofore introduced of record before 
the Board could be introduced to show that the railroad 
control of the National Air Freight will not give it a com¬ 
petitive advantage over other air freight forwarders. 

SUMMARY OF ARGUMENT. 

1. The views of the Board as to the public need of the 
service of air freight forwarders are summed up in its 
report in 9 C. A. B., at page 498. (App. 62) The Board 
held that, upon consideration of all the factors and the 
evidence of record, the public interest in and need 
for the services of air freight forwarders has been suffi¬ 
ciently established to justify the authorization of freight 
forwarder operations for a limited period during which 
essential experience can be developed upon which a per¬ 
manent policy may be soundly determined. That finding 
included the proposed services of the National Air Freight; 
but, despite the finding, the Board declined to issue the 
temporary authority described to the National Air Freight 
because it is controlled by the Erie Railroad Company. 

2. As shown in the Statement Of The Case, the Board 
asserted jurisdiction over freight forwarders such as the 
National Air Freight in Universal Air Freight Corpora¬ 
tion, 3 C. A. B. 698, and there held that such a freight for¬ 
warder is an indirect air carrier, which does not operate 
air craft in air transportation, but is subject to the pro¬ 
visions of the Civil Aeronautics Act, except to the extent 
that such a forwarder is relieved from the provisions of 
the act. In American Air Lines, Inc,, et al. v. Civil Aero¬ 
nautics Board, 178 F. (2d) 903, 907 (C. C. A. 7th Circuit), 
the petitioners, which were certificated air craft carriers, 
challenged, inter alia, the power of the Board to exempt 
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air freight forwarders from the requirement of section 401 
of the Civil Aeronautics Act to prove that the authority 
sought “is required by the public convenience and neces¬ 
sity.’ ’ That contention was rejected by that court. In 
dealing with that question the court said: “There is no 
requirement of proof that the operations of the forwarder 
be in the public interest, but, rather, the forwarder is to 
be relieved if the Board finds that such exemption is in the 
public interest, and this the Board did find.” Under the 
regulations issued by the Board, it reserves the right to 
deny an application for a Letter of Registration, which is 
equivalent to a permit, if it finds that the operations which 
the applicant seeks to establish would not be consistent 
with the public interest; and at page 501 of its report in 
9 C. A. B., (App. 65) the Board, by footnote, stated that 
persons seeking a permit from the Interstate Commerce 
Commission to conduct surface forwarder operations must 
meet the same test. (Section 410(c), 49 U. S. C. Sec. 1010 
(c)) That Commission construed the phrase “consistent 
with the public interest” to mean “not contradictory or 
hostile to the public interest”, Scott Bros., Inc., etc., 
2 M. C. C. 155, 164, in which numerous court decisions are 
cited to support that construction. It will thus be seen that 
the interpretation of the act by the Board gives the Board 
a discretion that is practically unlimited, and, in so far as 
air forwarders are concerned, presents the anomalous situ¬ 
ation which requires a forwarder to obtain the exemption 
authorized in section 1(2) of the act before it can use an 
air craft carrier to transport merchandise which the for¬ 
warder is ready and willing to deliver to such a carrier. 
In the light of the facts of record and of the law itself, we 
say that the action of the Board is unreasonable, unlawful 
and arbitrary. 

3. As has already been shown, National Carloading is a 
surface freight forwarder now controlled directly by the 
Erie Railroad which is engaged in a nationwide freight 
forwarding business serving practically all points in the 
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United States. For accounting and other corporate rea¬ 
sons, the National Carloading caused the National Air 
Freight to be created for the purpose of engaging in air 
freight forwarding service by the use of air craft instead 
of railroads and motor carriers. The National Carloading 
and other surface forwarders rent freight house and, in 
some instances, office space from railroads which they use. 
The National Carloading rents freight house or terminal 
space from the Chesapeake and Ohio at five cities, and the 
Erie at eight cities. It rents freight house space at 68 
locations from twenty railroads with which it has no cor¬ 
porate or financial affiliation at 50 widely scattered and 
important points throughout the United States. (App. 
106, 112) The Board reasoned that the National Air 
Freight would have a competitive advantage over other 
freight forwarders who are not controlled by railroads, 
and that the National Air Freight may be expected to use 
the facilities of the Erie Railroad, especially the solicita¬ 
tion staff of that railroad, which would operate to its ad¬ 
vantage as compared with other air freight forwarders. 
The facts of record neither justify the reasoning nor find¬ 
ing of the Board in these respects nor its inference. The 
National Carloading has been in the surface freight for¬ 
warding business for more than fifteen years. At no time 
has it used the soliciting staff of any of the three railroads 
which have controlled it from time to time. It has its own 
soliciting staff. It rents freight terminal space from the 
Erie and from other railroads just as other surface freight 
forwarders do, because the use of such railroad freight 
houses facilitates the handling of forwarder traffic by rail. 
(App. 105-6, 112, 119) In the light of the facts of record 
the reasoning, findings and inference of the Board in the 
respects stated are arbitrary and not justified either by the 
evidence or by the statute. 

4. The Board acted arbitrarily and contrary to the evi¬ 
dence in the finding that the indirect control of the National 
Air Freight by the Erie Railroad would present a potential 
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conflict of interest between air and railroad operations. 
The facts of record show that although the National Car¬ 
loading is controlled by the Erie Railroad, that fact has 
not resulted in any conflict of interest between its surface 
freight forwarding operations and the rail operations of 
the Erie. The National uses motor carriers to a large ex¬ 
tent throughout the United States and in the very territory 
which is served by the Erie Railroad. (App. 109, 118-9) 
In fact, it uses whatever underlying carrier is most suitable 
to perform the transportation service desired on particular 
traffic between particular points at particular times. (119) 
There would be no sense in setting up a separate corpo¬ 
ration to handle forwarder traffic by air unless that cor¬ 
poration intended to solicit air traffic and to use air craft 
carriers. While the Board denied authority to the National 
Air Freight for the reasons stated, it granted authority to 
a large number of air freight forwarders who were created 
by and are controlled by surface freight forwarders. (App. 
7) There is as much reason to assume that there would be 
a potential conflict of interest between air and surface 
freight forwarding operations in the case of the forwarders 
mentioned as there is to assume a potential conflict of inter¬ 
est between the National Air Freight and the rail opera¬ 
tions of the Erie Railroad. 

5. In dealing with the application of the National Air 
Freight, the Board appears to have been definitely influ¬ 
enced by the application of the Mississippi Valley Trans¬ 
portation Company, a corporation controlled by the Illinois 
Central Railroad Company, which was created by that rail¬ 
road for the purpose of serving its interest. The facts re¬ 
cited on page 509 of the report of the Board in 9 C. A. B. 
(App. 73) show that the Mississippi Valley sought au¬ 
thority to operate as an air freight forwarder between all 
points served by the Illinois Central and between such 
points and other points within and outside the United 
States; that the freight houses of the Illinois Central would 
be used by the Mississippi Valley and that all the resources 
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of the Illinois Central, including its extensive facilities for 
the solicitation of traffic, would be available to the Missis¬ 
sippi Valley, which company conceded that it would thus 
have a distinct advantage over many other applicants. 
The facts with respect to the National Air Freight are en¬ 
tirely different. Like its parent company, the National 
Carloading, it will operate as an air freight carrier be¬ 
tween all points within the United States and outside the 
United States, but, unlike the Mississippi Valley, its opera¬ 
tions will not he confined to air traffic originating or termi¬ 
nating at points served by the Erie Railroad. Nor will its 
air forwarding service be supplemental to the services of 
that or any other railroad. (App. 108, 118) 

6. Although the Board found that it would be inconsist¬ 
ent with the public interest to grant exemption and issue 
Letters of Registration to the National Air Freight because 
it is indirectly controlled by the Erie Railroad Company, 
it granted such exemption and authority to the Railway 
Express Agency despite the fact that that agency is con¬ 
trolled by the railroads and acts as agent for the railroads 
in handling express merchandise. "While it is recognized 
that inconsistency is not of itself a sufficient ground to 
overrule the order of the Board, the inconsistency here 
pointed out does go far to establish the arbitrary character 
of the treatment of the National Air Freight by the Board. 

7. After the decision of the Board of September 8, 1948, 
here assailed, petitioners filed an original and a supple¬ 
mental petition for reconsideration and rehearing so that 
additional facts not theretofore introduced of record in the 
Air Freight Forwarder case could be introduced. (App. 
99,115) These petitions were unopposed and unchallenged 
by any of the parties to that proceeding. The Board con¬ 
sidered the petitions and presumably the proffered addi¬ 
tional facts as a part of the record since by its order of 
March 9,1950, the Board denied the petitions with the state¬ 
ment that they set forth no matters warranting the grant- 
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ing of the relief which each requests. (App. 124) The nec¬ 
essary effect and implication of that action by the Board is 
that the Board assumed, as a matter of law, that under no 
circumstances may it grant appropriate exemption and au¬ 
thority to an air freight forwarder which is controlled by a 
railroad. 

ARGUMENT. 

At the outset, it is advisable to describe what the Board 
did and the grounds for its action. In its report in 
9 C. A. B., at page 498, (App. 62) the Board in summing 
up its views concerning freight forwarder service stated 
that upon consideration of all the factors and the evidence 
before it, the public interest in and the need for the serv¬ 
ices of air freight forwarders was sufficiently established 
to justify the authorization of freight forwarder operations 
by the use of aircraft for a limited period during which ex¬ 
perience could be developed upon which a permanent policy 
may be determined. That finding included the proposed 
services of the National Air Freight. The Board refused 
to grant the so-called Letters of Registration to that com¬ 
pany because it is indirectly controlled by the Erie Railroad 
Company. The National Air Freight was created by the 
National Carloading to engage in domestic and overseas 
forwarding business by air. (Tr. 874) Since the Interstate 
Commerce Commission has jurisdiction over the rates, 
practices, accounts, etc., of the National Carloading and the 
Board has similar authority over air freight forwarders, a 
separate corporation was considered necessary to avoid the 
complications that would arise if the National Carloading 
attempted to engage in the air freight forwarding business. 

In Universal Air Freight Corporation, 3 C. A. B. 698, the 
applicant sought a certificate of public convenience and 
necessity under section 401 or exemption under section 1(2) 
of the Civil Aeronautics Act. The Board held that the 
Universal Air Freight Corporation was an indirect air 
carrier and is therefore subject to the provisions of the 
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Civil Aeronautics Act. For reasons stated in that opinion, 
the Board declined to grant either a certificate or exemp¬ 
tion. In Railway Express Agency—Grandfather Certifi¬ 
cate, 2 C. A. B. 531, the applicant sought a certificate under 
the so-called “grandfather” provisions of section 401 of 
the act. The Board held that the applicant was engaged 
as an indirect air carrier during the “grandfather” period, 
but that the “grandfather” provisions of the law were not 
applicable to the type of operations in which the applicant 
was engaged; but while denying the certificate sought, the 
Board held that the public interest required temporary 
exemption from the provisions of section 401(a). In the 
Air Freight Forwarding case, the Board took like action 
with respect to the Railway Express Agency and made no 
definite determination as to the Universal Air Freight Cor¬ 
poration because of lack of proof. 

The validity of the order of the Board in the Air Freight 
Forwarding case was challenged by a group of certificated 
air craft carriers in American Air Lines, Inc., et al. v. Civil 
Aeronautics Board, 178 Fed. (2d) 903, (C. C. A. 7 Circuit). 
The petitioners in that case contended, inter alia, that the 
Board lacked authority to exempt air freight forwarders 
from the requirement of section 401 that public convenience 
and necessity must be shown before authority to operate 
as air forwarders can be granted. That contention was 
rejected by that court. In doing so, it said at pages 907 
and 908: “There is no requirement of proof that the oper¬ 
ations of the forwarder be in the public interest, but, rather, 
the forwarder is to be relieved if the Board finds that such 
exemption is in the public interest, and this the Board did 
find.” By that decision the Circuit Court of Appeals of 
the 7th Circuit agreed in substance with the interpretation 
of section 1(2) as applied by the Board in the Air Freight 
Forwarding case. 

Under the regulations issued by the Board with respect 
to air freight forwarders, it reserves the right to deny an 
application for what is called a Letter of Registration, 
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which is equivalent to a permit to operate as an air freight 
forwarder, if it finds that the operations which the par¬ 
ticular applicant seeks to establish would not be consistent 
with the public interest; and at page 501 of its report in 
the instant proceeding in 9 C. A. B. (App. 65) the Board, 
by a footnote, stated that persons seeking a permit from 
the Interstate Commerce Co mm ission to conduct surface 
forwarder operations must meet the same test. However, 
the Board did not note that the Interstate Commerce Com¬ 
mission had constructed the phrase “consistent with the 
public interest” to mean “not contradictory or hostile to 
the public interest” in the Scott Bros, case, 2 M. C. C. 155, 
164, and in other cases. In the Scott Bros, case that Com¬ 
mission cited numerous court decisions to support that 
construction. Since the National Air Freight simply de¬ 
sires authority to use air craft carriers who are actually 
engaged in the operation of air craft, it is difficult to ap¬ 
preciate how or why the feeding of traffic to the air craft 
carriers by the National Air Freight could be inconsistent 
with the public interest or contradictory or hostile to the 
public interest, merely because it is indirectly controlled 
by the Erie Railroad. But that is the basis of the decision 
of the Board. Moreover, the phrase “public interest” as 
used in section 1(2) in the Civil Aeronautics Act is not a 
phrase without ascertainable criteria, but has direct rela¬ 
tion to the adequacy of transportation service and to the 
best use of transportation facilities. The phrase is not 
synonymous with the general public welfare. State of 
Texas v. United States, 292 U. S. 522, 531; New York Cen¬ 
tral Securities Corporation v. United States, 287 U. S. 12. 
The Board construed the phrase “public interest” in the 
instant proceeding as applied to the National Air Freight 
as conferring upon it unbridled authority to protect one 
class of air freight forwarders against another class, based 
on the ownership or control of the forwarders. 

The test of “consistency with the public interest” is not 
found in section 1(2) of the act, but is taken by the Board 
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from section 408(b) of the act, which deals with applica¬ 
tions for consolidations, mergers, purchases, acquisitions 
of control of air carriers by other air carriers, or by per¬ 
sons. In the American President Lines case, 7 C. A. B. 799, 
the Board held that while it had the right to use the stand¬ 
ards of section 408 in deciding applications under section 
401, it held that such standards in considering an applica¬ 
tion under section 401 may not be viewed as legal condi¬ 
tions to the granting of a certificate and presumably of an 
exemption under section 1(2), but are standards which the 
Board may apply or reject at its discretion, depending 
upon the facts of the case under consideration. This in¬ 
terpretation by the Board gives it a discretion which is 
practically unlimited, and so far as air forwarders are con¬ 
cerned, presents the anomalous situation which requires 
such a forwarder to demonstrate that it will be in the pub¬ 
lic interest for it to be exempted from the provisions of 
section 401 and other provisions of the Civil Aeronautics 
Act before it may deliver forwarder traffic to an air craft 
carrier. The processes by which the Board reached its 
conclusion are of themselves rather extraordinary. They 
become more extraordinary when it is considered that the 
Board assumed authority to equalize the fortunes, oppor¬ 
tunities and abilities of particular air freight forwarders 
and thereupon to decide that an air freight forwarder may 
not feed traffic to an air craft carrier if the forwarder is 
controlled by a railroad, but may do so if it is controlled 
by a surface freight forwarder. That is a distinction with¬ 
out substance, which finds no support in the provisions of 
the Civil Aeronautics Act and none in the facts of record. 

In denying the application of the National Air Freight, 
the Board reasoned that since it is controlled by the Na¬ 
tional Carloading, a surface forwarder, which in turn is 
controlled by the Erie Railroad, the National Air Freight 
would have a competitive advantage over other freight for¬ 
warders who are not controlled by railroads, and that the 
National Air Freight may be expected to use the facilities 
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of the Erie Railroad and the soliciting staff of that rail¬ 
road, which would operate to its advantage as compared 
with other air freight forwarders. The provisions of the 
Civil Aeronautics Act do not confer upon the Board either 
the authority or the duty to attempt to equalize competi¬ 
tive advantages of indirect or direct air carriers. In In- 
ierstate Commerce Commission v. Diffenbaugh, 222 TJ. S. 
42, 46, the Supreme Court aptly stated the point apropos 
of the Interstate Commerce Act, “The law does not at¬ 
tempt to equalize fortune, opportunities, or abilities.” Al¬ 
though that statement was made apropos of the Interstate 
Commerce Act, it is equally applicable to the Civil Aero¬ 
nautics Act, which contains many provisions similar to 
those in the Interstate Commerce Act. The facts of record 
do not justify either the reasoning or the inferences which 
the Board indulged in. The National Carloading has been 
operating as an independent entity for more than 15 years 
and during that period its control by one or more railroads 
has not interfered with the growth and rapid development 
of other surface freight forwarders not owned by railroads. 
(App. 104,112-113) At no time has the National used the 
soliciting staff of any of the railroads with which it has 
been affiliated. (App. 105,106, 109,119) On the contrary, 
it maintains a large soliciting staff of its own, consisting of 
347 persons, of which number 250 persons axe soliciting 
traffic outside the territory served by the Erie Railroad and 
97 are soliciting traffic in the territory served by the Erie 
Railroad. (App. 119) However, none of these persons 
solicit traffic for the Erie Railroad, nor does the soliciting 
staff of the Erie Railroad solicit traffic for the National Car- 
loading. In the territory served by the Erie the National 
Carloading also uses such railroads as the New York Cen¬ 
tral, the Pennsylvania Railroad, the Baltimore and Ohio 
Railroad, the New York, Chicago and St. Louis Railroad, 
the Delaware, Lackawanna and Western, the Lehigh Valley 
and other railroads. In addition, there are numerous motor 
carriers which are utilized by the National Carloading. 
(App. 104,121-2) 
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The facilities and soliciting staff of the National Car- 
loading would be available to the National Air Freight. 
(App. Ill) The surface freight forwarder operations of 
the National Carloading are nationwide in their scope, are 
not confined to the territory served by the Erie Railroad, 
nor were they confined to the territory served by the Chesa¬ 
peake and Ohio when it owned two-thirds of the stock of 
the National. In other words, the National Carloading con¬ 
ducts its freight forwarding operations as an entity sepa¬ 
rate and distinct from the railroad or railroads which have 
controlled it from time to time. Moreover, the total reve¬ 
nue from freight forwarder traffic of the Erie Railroad in 
1947 represented less than 2 per cent of the total revenue 
tonnage of that railroad in that year. (App. 118) 

Surface freight forwarders, whether or not owned or 
controlled by railroads, commonly rent freight house space 
and, in some instances, office space from various railroads 
which they use. The National Carloading rents freight 
house space at 68 locations from 20 railroads, with which 
it has no corporate or financial affiliation, at 50 widely 
scattered places throughout the United States. On the 
other hand, the National rents freight house space from 
the Erie Railroad in 8 places. (App. 105) In the light of 
the facts of record and of the law, the Board acted arbi¬ 
trarily and unreasonably in refusing to grant the necessary 
exemption and Letters of Registration to the National Air 
Freight upon the ground that its affiliation with the Erie 
Railroad would be inconsistent with the public interest for 
the reasons assigned by the Board. 

The Board also acted arbitrarily in finding that the affili¬ 
ation of the National Air Freight with the Erie Railroad 
would present a potential conflict of interest between its 
air freight and the railroad operations. There is no basis 
in fact or in law to justify that speculation. The Board 
granted appropriate authority to a large number of air 
freight forwarders which are controlled by surface freight 
forwarders. There certainly is as much reason to assume 
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that there might be a potential conflict of interest between 
an air and a surface freight forwarder which controlled 
the air forwarder, as there is to assume a potential conflict 
of interest between the National Air Freight and the rail 
operations of the Erie Railroad. In each case the assump¬ 
tion is a non sequitur. In other words, in so far as con¬ 
flict of interest is concerned, a surface freight forwarder 
which controls an air forwarder might elect by virtue of 
its control to prefer its surface freight forwarding opera¬ 
tions and neglect the air freight forwarding operations. 
In the face of the fact that an air freight forwarder will 
not operate air craft, but will simply deliver freight to air 
craft carriers, there is no substance to the conjecture in¬ 
dulged in by the Board that a conflict of interest will exist 
as between a railroad and a controlled air freight for¬ 
warder but not between a surface freight forwarder and 
a controlled air freight forwarder. 

In denying Letters of Registration and the exemption 
authorized by section 1(2) to the National Air Freight, 
the Board was obviously influenced by its consideration of 
the application of the Mississippi Valley Transportation 
Company, a corporation created and controlled by the Illi¬ 
nois Central Railroad for the purpose of serving the in¬ 
terest of that railroad. The facts recited in the report of 
the Board, 9 C. A. B., at page 509, (App. 73) show that 
the Mississippi Valley sought authority to operate as an 
air freight forwarder between points served by the Illinois 
Central and between such points and other points within 
and outside the United States. They also show that the 
freight houses and other facilities of the Illin ois Central 
would be used by the Mississippi Valley and that all of the 
resources of the Illinois Central, including its extensive 
soliciting staff, would be available to the Mississippi Val¬ 
ley, which company conceded that this would give it a dis¬ 
tinct advantage over many other applicants. It will thus 
be seen that the facts with respect to the National Air 
Freight are entirely different. Like its parent company, 
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the National Carloading, the National Air Freight will 
operate as an air freight forwarder between all points 
within the United States and in overseas and foreign com¬ 
merce, but, unlike the Mississippi Valley, its operations 
will not be confined to air traffic originating or terminating 
at points served by the Erie Railroad, nor will the facilities 
and soliciting staff of that railroad be available to the Na¬ 
tional Air Freight. Moreover, the National Air Freight 
was not created to serve the interests of the Erie Railroad, 
but to enable the National Carloading to supplement its 
surface freight forwarding business by engaging in the air 
freight forwarding business by means of the National Air 
Freight. As in the case of other air freight forwarders 
which are controlled by surface freight forwarders, the 
National Air Freight will have the benefit of the experi¬ 
ence, the skill and the organization of the National Car¬ 
loading which, as has already been stated, has been a sur¬ 
face freight forwarder for more than 15 years. (App. 
102-3) 

Another example of arbitrariness and inconsistency on 
the part of the Board is the fact that although it denied 
the authority sought to the National Air Freight because 
it is indirectly controlled by the Erie Railroad, it granted 
such authority to Railway Express Agency, Inc., despite 
the fact that that agency is controlled by the principal rail¬ 
roads of the country and acts as their agent in handling 
express traffic. These actions on the part of the Board can 
not be reconciled under the provisions of the Civil Aero¬ 
nautics Act, nor are they consistent with rational reason¬ 
ing. Unlike the Railway Express Agency, the National Air 
Freight will not act as an agent for the Erie Railroad or 
any railroad but will confine its operations exclusively to 
the business of causing the transportation of merchandise 
by air craft carriers. 

Because of the change in the ownership of the stock of 
the National Carloading after the application was filed with 
the Board by the National Air Freight for authority to 
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engage as an indirect air carrier and because additional 
facts were developed after the close of the hearing and the 
decision of the Board of September 8,1948, with respect to 
domestic commerce, petitioners filed an original and a sup¬ 
plemental petition for reconsideration and rehearing. 
(App. 99, 115) In these petitions, facts not theretofore 
introduced of record in the Air Freight Forwarding case 
were proffered. These petitions were unopposed and un¬ 
challenged by any of the parties to that proceeding. As 
we have already pointed out, the Board appears to have 
considered the petitions and the additional facts which 
were proffered therein as a part of the record since by its 
order of March 9,1950, the Board denied the petitions with 
the statement that they ‘‘set forth no matters warranting 
the granting of the relief which each requests; ’ ’. (App. 
124) It will therefore be necessary for this court to de¬ 
termine the issues raised because the necessary effect of 
the action of the Board in denying the petitions is that 
it assumed, as a matter of law, that under no circumstances 
will it grant the authority sought by the National Air 
Freight so long as it is controlled by a railroad. That ac¬ 
tion was taken despite the fact that, as we have already 
noted, the Board granted the very character of authority 
sought by the National Air Freight to the Bailway Express 
Agency, which not only is controlled by railroads but acts 
as their agent in handling express merchandise. 

It is not without significance that the examiner who pre¬ 
sided at the hearings in the Air Freight Forwarder case 
and who heard all of the testimony, as well as the Public 
Counsel for the Board, each recommended that the Board 
grant the authority sought by the National Air Freight. 
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CONCLUSION. 

For the reasons stated, the orders of the Board which 
denied the authority sought by the National Air Freight 
should be reversed by the court with directions that the 
Board proceed to reconsider the application of the Na¬ 
tional Air Freight and grant the authority sought. 

Respectfully submitted, 

George H. Cain, 

Robert E. Webb, 

Robert E. Quirk, 

Attorneys for Petitioners. 
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PETITION FOE REHEARING BT THE COURT 

IN BANC 


The petitioner, National Air Freight Forwarding Cor¬ 
poration, herein called Air Freight, respectfully moves the 
Court in banc to grant a rehearing in this cause and for 
grounds therefor states that in sustaining orders of the 
Civil Aeronautics Board the Court erred in the following 
respects: 

1. In sustaining the orders of the Civil Aeronautics 
Board here involved as valid under the Civil Aero¬ 
nautics Act, and in holding that such orders are sup¬ 
ported by substantial evidence. 
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2. In holding that because Air Freight is indirectly 
controlled by the Erie Railroad Company, the Board 
may at its discretion discriminate against Air Freight 
by refusing to grant Letters of Registration to it to 
nse aircraft in transporting domestic commerce while 
at the same time granting Letters of Registration to 
the Railway Express Agency, an agent of the rail¬ 
roads, and to 58 air freight forwarders, many of whom 
are controlled by surface freight forwarders. (App. 
15) 

3. In holding that the Board was justified in finding 
that the result of the control by the railroad of the Air 
Freight will give it a competitive advantage over other 
air freight forwarders, which would be inconsistent 
with the public interest, which finding by the Board is 
based upon the inference that it may be expected that 
the facilities of the controlling railroad now used by 
the National Carloading Corporation herein called the 
National, may be used to the advantage of Air Freight. 
(App. 15,16) 

4. In holding that the indirect control of the Ait 
Freight by the railroad would present a potential con- 
flict of interest between air and rail operations. (App. 
15,16) 

5. In holding that the Board was justified in grant¬ 
ing exemption to the Railway Express Agency, which is 
not only directly controlled by the principal railroads 
of the United States, but acts as their agent while de¬ 
nying similar treatment to the Air Freight because it 
is indirectly controlled by one railroad. 

6. In failing to hold irrational and arbitrary the 
finding by the Board that “Section 408 and its com¬ 
panion, Section 409, • • * constitute an expression of 
congressional judgment that the possibility of con¬ 
flicting interests between air carriers and surface car¬ 
riers * • * represents a menace to the sound develop¬ 
ment of air transportation,” but that “the relationship 
between R.E.A. (Railway Express Agency) and the 

railroads does not raise any issue under Section 408. 

• • •>> 

7. In holding that the Board was justified in grant¬ 
ing authority to a large number of air freight for¬ 
warders who were created and are controlled by sur- 


0 


3 


face freight forwarders, while denying like authority 
to tile Air Freight which is also directly controlled by 
the National, a surface freight forwarder, because the 
latter is controlled by the Erie Railroad Company. 

8. In failing to hold that the orders of the Civil Aero¬ 
nautics Board here involved have no rational basis on 
the evidence and under the applicable statute, and are 
arbitrary and capricious. 

9. In holding in effect that the court is not free to 
• disturb the conclusion of the Board unless it lacks 

any rational or statutory foundation, and in failing to 
consider that it is the duty of the court to determine 
whether or not the conclusion of the Board is arbitrary 
even though rational on its face, and based on substan¬ 
tial evidence. Section 10(e) (B) (1) of the Administra¬ 
tive Procedure Act, 5 U. S. C. A. 109(e). 

DISCUSSION OF POINTS 

Before discussing the points, it is believed that it will be 
helpful to the Court in banc if certain of the more essential 
aspects of the case be briefly restated. 

The orders of the Board were entered in an investigation 
which comprised 212 applications of 78 applicants who 
sought the right to engage as indirect air cargo carriers 
under the provisions of the Civil Aeronautics Act. Sec¬ 
tion 1(2) (49 U. S. C. 401(2)) of that act describes an air 
carrier and provides that the Board may by order relieve 
air carriers “who are not directly engaged in the operation 
of aircraft in air transportation from the provisions of 
this Act to the extent and for such periods as may be in the 
public interest” The Board refused to issue certificates of 
convenience and necessity to any of the air freight for¬ 
warder applicants, but did grant exemptions to a large 
number of them and issued to each of them Letters of 
Registration, equivalent to a permit, which authorized such 
forwarders to engage as indirect air carriers as air freight 
forwarders for an experimental period of five years. The 
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recipients of such Letters of Registration are governed by 
the Economic Regulations of the Board, which are repro¬ 
duced at pages 93-97 of the Joint Appendix. 

The National is a surface freight forwarder controlled by 
the Erie Railroad Company, subject to the provisions of 
Part IV of the Interstate Commerce Act. 49 U. S. C. 1001. 
The Interstate Commerce Commission has comprehensive 
jurisdiction over the rates, the services, accounts and other 
activities of the National. The Civil Aeronautics Board 
possesses authority similar to that possessed by the Inter¬ 
state Commerce Commission. Air Freight was not acquired 
by the National; on the contrary, it was created by the Na¬ 
tional solely to avoid the confusion and conflicts that might 
and probably would occur as the result of possible differ¬ 
ences in the rules and regulations of the two administrative 
agencies should the National itself attempt to engage as an 
indirect air freight forwarder. Moreover, the Board held 
that the second proviso of Section 408 of the Civil Aero¬ 
nautics Act “does not apply in a case where the company 
of which control is acquired is an air freight forwarder.’’ 
(App. 66) That finding by the Board was sustained in 
American Air Lines v. Civil Aeronautics Board , 178 F. (2) 
903, 909. It will thus be seen that neither the letter nor the 
spirit of Section 408 applies to Air Freight. 

In its report the Board, in summing up its views con¬ 
cerning freight forwarder service, held that upon con¬ 
sideration of all the factors and the evidence before it, the 
public interest in and the need for the service of air freight 
forwarders was sufficiently established to justify the au¬ 
thorization of freight forwarder operations by the use of 
aircraft for a limited period during which experience could 
be developed upon which a permanent policy may be deter¬ 
mined. (App. 62) That conclusion included the proposed 
services of Air Freight, but the Board refused to grant 
authority to Air Freight solely because it is indirectly con¬ 
trolled by the Erie Railroad Company. 
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It is of real significance that the examiner who heard the 
thousands of pages of testimony in the Air Freight For- 
Tvarder case, as well as the public counsel for the Board 
who participated in the hearings, each recommended that 
the Board grant the authority sought by Air Freight. Con¬ 
sidering the nature of its task and that its findings are 
based largely on conjecture and inferences, the recom¬ 
mendations of the examiner were entitled to greater weight 
in the proceeding than was given them by the Board. In 
Universal Camera Corp. v. National Labor Relations Board , 
340 U. S. 474, the Court stated that the Administrative 
Procedure Act evinces a purpose to increase the importance 
of the role of examiners in the administrative process and 
that substantial weight must be given their recommenda¬ 
tions. In this case these findings were given little or no 
weight by the Board. 

Since the points relied upon in this petition are closely 
related and intermingled and are concerned with the 
validity of the ultimate conclusion of the Board, they will 
be discussed collectively to avoid the repetition that would 
occur if treated seriatim. 

The ultimate conclusion of the Board, which appears to 
have dominated its findings, is that it would be inconsistent 
with the public interest for the Board to grant the exemp¬ 
tion and the Letter of Registration sought by Air Freight 
because its indirect control by the Erie Railroad would or 
might make available to it the use of facilities of that rail¬ 
road which might not be available to other air freight-far- - 
warders, and that in these circumstances Air Freight would 
have a competitive advantage over other air freight for¬ 
warders and that Air Freight might divert air cargo to the 
Erie Railroad. In reaching that conclusion, the Board in¬ 
dulged in a labored process of reasoning and in strained in- 
i -ferences. The facts before the Board and the reasoning and 
recommendation of the examiner who heard the facts do not 
justify the inferences and the conjectural reasoning of the 
Board. In addition, under the provisions of the Interstate 
Commerce Act and such related acts as the Elkins Act, 
neither the Erie Railroad, which indirectly controls Air 
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Freight, nor any other railroad may lawfully prefer one 
freight forwarder over another freight forwarder in the 
matter of rates, facilities or services whether or not a 
freight forwarder is controlled by the railroad. Freight 
Forwarding Investigation, 229 I. C. C. 201, 212; Lease and 
Grants by Carriers to Shippers, 73 I. C. C. 671, 683, and 
C. C. C. & St. L. R. Co. v. Hirsch, 204 Fed. 849. It will thus 
be seen that the Erie Railroad may not lawfully prefer 
either the National or the Air Freight in the use of its 
facilities or its services, but must treat all freight for¬ 
warders alike under like circumstances and conditions, irre¬ 
spective of the ownership of the freight forwarder. 

The view of the Board that Air Freight, because indi¬ 
rectly controlled by a railroad, might divert or cause the 
diversion of air cargo from aircraft carriers to that rail¬ 
road is an incredible and fantastic inference not justified 
by the facts of record or by any expertness of the Board. 
The Board granted authority to about 58 air freight for¬ 
warders, the competition from which is obviously sufficient 
to prevent any such naive action on the part of Air Freight. 
Should the authority sought be granted to Air Freight, it 
will be subject to the Economic Rules and Regulations of 
the Board and the provisions of the Civil Aeronautics 
Act against discriminatory and other forbidden practices. 
In the circumstances, it is inconceivable that Air Freight, 
which has been set up solely to engage in the air freight for¬ 
warding business, would falsely accept a shipment from a 
consignor and falsely represent to that consignor that his 
shipment would move by air, exact the higher air charges, 
and then divert the merchandise to the railroad, or that 
such a practice would be tolerated by the Board. The more 
rational and reasonable view is that merchandise will move 
by air which demands quick transporation and can bear the 
higher transportation costs by air. The shipper will use 
air transporation when speed is the dominating need, and 
no shipper would deal with an air freight forwarder and 
pay the higher charges if what he received as the result 
of his efforts was railroad less-than-carload service, which 
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is about the slowest service the railroads perform. As was 
stated by Mr. Justice Prettyman in his dissent. 

“Common sense indicates that there should be no 
real competition between surface freight and air 
freight. The differences between the movements of 
railroad freight and air freight appear to be many 
and great, and the shipper who wishes his goods to 
move by air freight but could be persuaded to have 
them moved by railroad freight would seem to me to 
be an infrequent customer. The two services are 
totally dissimilar. * * *” 

The finding of the Board that Air Freight would obtain 
competitive advantages over other air forwarders because 
the railroad facilities which the National leases from the 
Erie and numerous other railroads would be available to it 
is equally fallacious. The facts with respect to this phase 
of the case, which are recited in our brief and very cogently 
in the dissenting opinion of Mr. Justice Prettyman, 
establish that no unfair advantage would accrue to the Air 
Freight because of its relation to the Erie Bailroad. In 
that finding the Board has assumed that it has the power 
to equalize the fortunes, opportunities and abilities of par¬ 
ticular air freight forwarders and thereupon to decide that 
an air freight forwarder may not feed traffic to an aircraft 
carrier if that forwarder is controlled by a railroad, but 
may do so if it is controlled by a surface freight forwarder. 
This is an arbitrary distinction and finds no support in the 
provisions of policy of the Civil Aeronautics Act, and none 
in the facts of record. In Interstate Commerce Commission 
v. Diffenbaugh, 222 U. S. 42, 46, the court stated that the 
Interstate Commerce Act, which is similar in purpose and 
in language to the Civil Aeronautics Act does not “attempt 
to equalize fortune, opportunities or abilities.” Moreover, 
at no time has the National used the soliciting staff of any 
of the railroads with which it has been affiliated or con¬ 
trolled. On the contrary, it maintains a large soliciting 
staff of its own consisting of 347 persons, of which number 
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250 are soliciting traffic outside the territory served by the 
Erie Railroad and 97 are soliciting traffic for the National 
in the territory, and none of them solicit traffic for the 
Erie Railroad; nor does the soliciting staff of the Erie 
Railroad solicit traffic for the National (App. 119) 

The Board acted arbitrary and contrary to the evidence 
in finding that the indirect control of Air Freight by the 
Erie Railroad would present a potential conflict of interest 
between air and rail operations. The facts show that al¬ 
though the National is controlled by the Erie Railroad that 
fact has not resulted in any conflict of interest between its 
freight forwarding operations and the rail operations of 
the Erie. The National is engaged in surface freight for¬ 
warding operations on a nationwide scale and uses the 
Erie and many other railroads in the United States, as well 
as motor highway and terminal carriers. It would be 
utterly senseless to set up a separate corporation, such as 
Air Freight, to handle forwarder traffic by air unless that 
corporation intended to solicit and try to develop air traffic 
and to use aircraft carriers in the transportation of that 
traffic. 

Moreover, the action of the Board in denying a Letter 
of Registration to Air Freight, for the reasons stated, while 
granting such letters to numerous air freight forwarders 
who are controlled by large surface freight forwarders is 
irrational and arbitrary and should not be sustained by the 
Court. There is no rational or evidentiary basis for as¬ 
suming, as the Board did, that there would be a potential 
conflict of interest between an air freight forwarder where 
the forwarder is controlled by a railroad, but no such 
conflict where a large surface forwarder controls an air 
freight forwarder but is not controlled by a railroad. As 
was stated by Mr. Justice Prettyman in his dissent, “I 
would not, without proof, ascribe to the railroad-owner a 
course of Quixotic jousting, which is what its effort toward 
diversion in the face of this competition would be.” 
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In other words, in the absence of compelling proof to the 
contrary, there is no justification for the inference by the 
Board that a railroad-controlled air freight forwarder 
would divert freight to the railroad, but that an air freight 
forwarder controlled by a surface freight forwarder would 
not divert air cargo to its parent. The Board was arbi¬ 
trary in ascribing to the Air Freight such self defeating 
and dishonest motives. To repeat, Air Freight was created 
for the sole purpose of engaging in the business of an air 
freight forwarder. Therefore, the only business that will 1 
be handled by Air Freight or that will interest Air Freight 
will be business that will be received and delivered by it to 
direct aircraft carriers. In the circumstances, it is contrary 
to rational reasoning and thinking to assume that such a 
carrier will falsely pretend to accept freight for air carriage 
and then divert it to the railroad. It would not long sur¬ 
vive if it engaged in such practices. We are sure that no 
such practices would be tolerated under the provisions of 
either the Civil Aeronautics Act or the Interstate Com¬ 
merce Act 

The conclusion of the Board in denying authority to Air 
Freight while granting authority to the Bailway Express 
Agency and about 58 other forwarders, many of whom are 
controlled by surface freight forwarders, can not be recon¬ 
ciled with rational or logical reasoning. In the “grand¬ 
father” application of the Railway Express Agency, 2 
C. A. B. 531, the Board held that the applicant was en¬ 
gaged as an indirect air carrier during the “grandfather” 
period, but that the “grandfather” provisions of the Civil 
Aeronautics Act did not apply to that type of operation. 
While denying the certificate sought, the Board held that 
the public interest required temporary exemption from the 
provisions of Section 401(a), and it has permitted the Rail¬ 
way Express Agency to conduct an air express business 
with directly operated aircraft carriers. In the instant 
proceeding, the Board continued like treatment to the Rail¬ 
way Express Agency. 
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Since the Railway Express is not only controlled by the 
principal railroads of the United States but acts as their 
agent, it is impossible to square the treatment of that 
agency by the Board with its treatment of Air Freight 
The Railway Express has a monopoly in handling express 
by rail and by air. On the other hand, the Board refused to 
grant authority to Air Freight during the temporary five- 
year period because it is indirectly controlled by the Erie 
Railroad. In dealing with this aspect of the case, Mr. 
Justice Prettyman said: 

“In the one instance the Board found a potential 
‘competitive advantage’ an insuperable obstacle; in 
another it found an established complete monopoly no 
hindrance; and in others it found potential evil no bar 
to experimentation. * • •” 

The “others” referred to by Mr. Justice Prettyman are 
the authorities granted to four surface freight forwarders, 
to six applicants related to surface freight forwarders, to 
nine applicants related to motor carriers, and to thirty four 
applicants without railroad or other carrier affiliations. 

The Board’s conception of public interest in dealing with 
indirect air carriers is erroneous. In American Air Lines, 
Inc. v. Civil Aeronautics Board, 178 F. (2) 903, 909, the 
petitioners, which were certificated air carriers, challenged 
inter alia £he power of the Board to exempt air freight for¬ 
warders from the requirement of proof of Section 401 of 
the Civil Aeronautics Act. That contention was rejected by 
the Court. In dealing with the question the Court said: 
“There is no requirement of proof that the operations of 
the forwarder be in the public interest, but, rather, the for¬ 
warder is to be relieved if the Board finds that such ex¬ 
emption is in the public interest, and this the Board did 
find.” 

Under the Economic Regulations issued by the Board, it 
reserves the right to deny any application for a Letter of 
Registration if the services which the applicant seeks to 
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establish would not be consistent with the public interest; 
and at page 501 of its report in 9 C. A. B. (App. 65) the 
Board by footnote stated that persons seeking a permit 
from the Interstate Commerce Commission to conduct sur¬ 
face freight forwarding operations must meet the same 
test. Section 410(c), 49 U. S. C. 1010(c). However, the 
Board did not heed the construction which that Commission 
has placed upon the phrase “consistent with the public 
interest.” In Scott Bros., Inc., etc., 2 M. C. C. 155,164, in 
which numerous court decisions are cited, that Commission 
held that the phrase “consistent with the public interest” 
means “not contradictory or hostile to the public interest.” 
There is certainly no basis in the record before the Board 
for a finding or an inference that to permit Air Freight to 
contract with shippers to perform an air freight forwarder 
service by the mere use of aircraft carriers will be hostile to 
the public interest. On the contrary, since the carriage 
of cargo by aircraft is still in the experimental and de¬ 
velopment stage and will continue to be for some years, 
it is not reasonable or rational for the Board to prevent by 
rule or regulation the transportation by aircraft carriers of 
cargo received from forwarders which have a personnel 
of large experience in the business of collecting, assembling 
and forwarding merchandise traffic from consignor to con¬ 
signee. 

Such a phrase as “the public interest” as used in Section 
1(2) of the Civil Aeronautics Act is not a phrase without 
ascertainable criteria, but has a direct relation to the ade¬ 
quacy of transportation service and to the best use of 
transportation facilities. The phrase is not synonymous 
with the general public welfare. State of Texas v. United 
States, 292 U. S. 522, 531; New York Central, etc. v. United 
States, 287 U. S. 12. In the case at bar the Board arbi¬ 
trarily construed the phrase “public interest,” as applied 
to Air Freight, as though it had unlimited and unbridled 
authority to protect one class of air freight forwarders 
against another class, based solely on the ownership or 




12 


control of one class. While, as already pointed out, the 
Board found (App. 66) that the second proviso of Section 
408 does not apply where the company of which control is 
acquired is an air freight forwarder and that in any event 
the standards of Section 408 may not be viewed as a legal 
condition to granting’a certificate or exemption ( American 
President Lines case, 7 C. A. B. 799), it nonetheless has 
based its conclusions largely upon the standards of Section 
408. 

It is recognized that under the doctrine of administrative 
finality the Board has a broad discretion in applying the 
Civil Aeronautics Act. However, it can not act without 
substantial evidence or in an arbitrary manner. The de¬ 
cision of the Court carries the doctrine of administrative 
finality beyond reasonable or rational limits. Under the 
doctrine as here applied, the Court sanctioned orders of the 
Board which patently discriminate against Air Freight 
because railroad controlled in favor of the Railway Express 
Agency, despite its railroad control and monopoly in ex¬ 
press traffic, and some 58 other freight forwarders without 
substantial evidence or persuasive reasons which justify 
such discrimination and distinction in treatment. We sug¬ 
gest that the sounder view is the view expressed by Mr. 
Justice Prettyman in his dissent, where he said that it is 
the statutory duty of the Court in this case to see to it that 
the Board did not act in an arbitrary manner and in this 
connection he referred to the Administrative Procedure 
Act as well as Colorado-Wyoming Gas Co. v. Federal Power 
Commission, 324 U. S. 626 
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CONCLUSION 

For the reasons stated, this motion for rehearing by the 
Court in banc should be granted. 

Robebt E. Webb, 

Robert E. Quirk, 

1116 Investment Building, 
Washington 5, D. C., 

Attorneys for Petitioners . 

Dated May 15, 1952. 

I certify that the foregoing motion for rehearing in borne 
is presented in good faith and not for delay. 

Robert E. Quirk. 
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I hereby certify that a copy of the foregoing petition was 
served on Emory T. Nunnelly, Jr., General Counsel, Civil 
Aeronautics Board, Department of Commerce Building, 
and J. Roger Wollenberg, Department of Justice, Room 
3118, on May 15, 1952, by depositing a copy thereof in the 
United States mail, postage prepaid, properly addressed to 
each of them at Washington, D. C. 

Robert E. Quirk. 
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COUNTEKSTATEMENT OF QUESTION PRESENTED 

In the opinion of respondent, the question presented is 
whether there was a reasonable basis for the determination of 
the Civil Aeronautics Board that, in the circumstances of this 
case, it was not consistent with the public interest to authorize 
conduct of operations as a domestic air freight forwarder by a 
corporation owned by a surface freight forwarder, which in turn 
is controlled by a rail carrier. 
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BRIEF FOB RESPONDENT 


COUNTERSTATEMENT OF THE CASE 

This proceeding places in issue the validity of orders of 
the Civil Aeronautics Board denying an application of peti¬ 
tioner National Air Freight Forwarding Corporation (National 
Air Freight) for authority to operate as a domestic indirect air 
carrier. 1 For a full understanding of the proceedings culmi¬ 
nating in the challenged orders, it is necessary briefly to review 
the statutory basis and the factual background of those 
proceedings. 

Section 1 (2) of the Civil Aeronautics Act (52 Stat. 977, 49 
U. S. C. 401 (2)), defines an “air carrier” as “any citizen of the 
United States who undertakes, whether directly or indirectly 
or by a lease or any other arrangement, to engage in air trans¬ 
portation.” Under this definition, “indirect” air carriers in- 

* Petitioner National Air Freight’s contemporaneous application for au¬ 
thority to operate as a foreign air freight forwarder was granted and Is not 
In Issue here. (See infra, p. 8, n. 7.) 
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elude all persons who do not actually operate aircraft but who 
provide or arrange for air transportation services under cir¬ 
cumstances which result in the creation of common carrier 
responsibility to their patrons. 5 Generally speaking, the ac¬ 
tivities of most indirect air carriers of property are such as 
would constitute freight forwarding within the meaning of 
Part IV of the Interstate Commerce Act (56 Stat. 284, 49 
U. S. C. 1002 (a) (5)) if they involved rail or motor trans¬ 
portation. See Part 292.6 (a) of the Board’s regulations 
(App. 94). Accordingly, one desiring to engage in such air 
freight forwarding activities is required to obtain appropriate 
operating authority from the Board either in the form of a 
certificate of public convenience and necessity, or an order pur¬ 
suant to Section 1 (2) of the Act exempting him from the 
certificate requirements of the Act. 8 

Prior to the end of hostilities in World War II, there was 
little freight transported by air and accordingly little or no 
incentive to seek authority to conduct operations as air freight 
forwarders. Such freight as then moved by air consisted 
mostly of small articles handled by the Railway Express 
Agency, an “indirect” air carrier, under contractual arrange¬ 
ments with the airlines antedating the passage of the Civil 
Aeronautics Act (App. 42,45). After World War II, however, 
a substantial amount of freight began to move by air for rea¬ 
sons not here material (App. 45). This fact, coupled with the 
belief that a much greater volume of freight would move by air 
in the ensuing postwar years, led to the filing of numerous 
applications with the Board both by existing surface for¬ 
warders and others for authority to engage in air freight 
forwarding operations. Because of the necessity for Presi¬ 
dential approval of Board action on certificate applications 
involving foreign and overseas air transportation (52 Stat. 

*Railway Express Agency, Grandfather Certificate, 2 C. A. 6. 531 (1941); 
Universal Air, Investigation of Forwarding Activities, 3 C. A. B. 698 (1942); 
cf. American Airlines, et al. v. Civil Aeronautics Board, 178 P. 2d 903 
(C. A. 7, 1949). 

* Section 1 (2) further provides “That the [Board] may by order reUeve 
air carriers who are not dierctly engaged in the operation of aircraft in air 
transportation from the provisions of this Act to the extent and for such 
periods as may be in the public interest.” 
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1014, 49 U. S. C. 601), requests for domestic and foreign 
authority were made by separate applications. 

In September 1946, the Board instituted a general investi¬ 
gation into the question of whether a public need existed for 
the services of air freight forwarders and other indirect carriers 
of property, including therein the question of whether the exist¬ 
ing air express operations of the Railway Express Agency 
should be continued. This proceeding was thereafter consoli¬ 
dated with the individual applications of some 78 applicants, 
including those of petitioner National Air Freight for au¬ 
thority to conduct forwarding operations, and extensive hear¬ 
ings were held in various cities throughout the United States 
during the early part of 1947 (App. 40). Because of the ab¬ 
sence of statistical data concerning the operations of air freight 
forwarders and the comparatively recent development of the 
air freight industry, the Board was unable to determine upon 
the baas of the record before it the permanent policy which 
should be followed with respect to domestic freight forwarding 
operations. However, the Board found that a sufficient need 
for domestic air forwarding operations had been shown to jus¬ 
tify the quantitatively unlimited authorization of such services 
on a five-year experimental basis (App. 62). 

The Board found (App. 63) that the public interest would 
best be served by denying all pending certificate applications 
and by authorizing air freight forwarding operations pursuant 
to a general exemption regulation promulgated under authority 
of Section 1 (2) of the Act {supra, p. 2, n. 3). The Board 
did not find that any of the applicants before it had established 
that their individual proposed operations were required by 
public convenience and necessity, or that the public interest 
would be served by the operations of any individual applicant. 
The Board’s regulation (App. 93-97) provided for the issuance 
of Letters of Registration to all persons qualifying therefor 
whose conduct of operations appeared to be not “inconsistent 
with the public interest,” and outlined the procedure to be 
followed in the event that the Board should be of the view that 
the granting of such a Letter in a particular case might be in¬ 
consistent with the public interest. Section 292.6 (e) (3) 
(App. 95). This regulation, together with the findings upon 
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which it was adopted, has been upheld by the Court of Appeals-, 
for the Seventh Circuit. American Air Lines, et cd. v. Civil 
Aeronautics Board, 178 F. 2d 903 (C. A. 7,1949). The Board, 
in a later report approved by the President, adopted a similar 
regulation providing for the issuance of Letters of Registration 
to “International Air Freight Forwarders”. Air Freight For¬ 
warder Case (International ). Report and Order E-4013 r 
dated September 8,1949. 

The Board’s regulations exempted air freight forwarders- 
only from those provisions of the Act, other than the certificate 
provisions, which by their nature are inapplicable to persons 
not operating aircraft. No exemption was authorized from 
Section 408, which relates to consolidation, merger, and acqui¬ 
sition of control (App. 94). 

One of the principal purposes of the reservation of the power 
to deny applications for Letters of Registration was “to insure- 
that letters of registration are not issued to applicants whose 
operations, because of the applicants’ affiliations with persons 
1 engaged in other modes of transportation or other phases of 
aviation, might be inimical to the development of a sound air 
transportation system” (App. 65). In other words, the Board 
indicated that in passing on applications for Letters of Regis¬ 
tration it would determine “public interest” in the light of the 
specific statutory criteria set forth in Section 2 of the Act re¬ 
lating to the development of a sound air transportation system* 

4 Section 2 (52 Stat. 980,49 U. S. C. 402) provides: “Sec. 2. In the exercise- 
and performance of its powers and duties under this Act, the [Board] shall 
consider the following, among other things, as being in the public interest* 
and in accordance with the public convenience and necessity— 

“(a) The encouragement and development of an air-transportation sys¬ 
tem properly adapted to the present and future needs of the foreign and 
domestic commerce of the United States, of the Postal Service, and of the- 
national defense; 

“(b) The regulation of air transportation in such manner as to recognize 
and preserve the inherent advantages of, assure the highest degree of safety- 
in, and foster sound economic conditions in, such transportation, and to- 
improve the relations between, and coordinate transportation by, air 
carriers; 

“(c) The promotion of adequate, economical, and efficient service by air 
carriers at reasonable charges, without unjust discriminations, undue pref¬ 
erences or advantages, or unfair or destructive competitive practices; 

“(d) Competition to the extent necessary to assure the sound develop¬ 
ment of an air-transportation system properly adapted to the needs of the 



5 


together with those other elements of public interest to be 
found in applicable substantive provisions of the Act. 

Section 408 (Petitioners’ Br. 13-14) makes unlawful with¬ 
out prior Board, approval the acquisition of control of an air 
carrier by another air or surface carrier or a person engaged in 
any other phase of aeronautics, and the Board is required to 
disapprove any such acquisition which it finds will “not be con¬ 
sistent with the public interest” (Section 408 (b)). Many of 
the applications for operating authority which were pending 
before the Board, including those of petitioner National Air 
Freight, were filed by subsidiary corporations of existing sur¬ 
face carriers organized for the purpose of obtaining authority 
under the certificate provisions of the Act (52 Stat. 987, 49 
U. S. C. 481) to engage in air forwarding activities. The Board 
considered that the provisions of Section 408 are applicable to 
the relationship existing between the parent surface carrier and 
the subsidiary applicant if it does in fact grant a certificate of 
public convenience and necessity or other operating authority 
to the subsidiary. Moreover, the Board considered that the 
policies and standards embodied in Section 408 are factors 
which it must consider in determining whether to grant such 
operating authority either to a subsidiary of a person falling 
within the purview of Section 408 or directly to such a person. 
All such applications before the Board, again including those of 
petitioner National Air Freight, were judged in the light of 
these standards * in conjunction with the statutory criteria re¬ 
lating to the development of a sound air transportation system. 

Having heard the applications of the various parties to its 
consolidated proceeding, the Board considered it only fair to 

foreign and domestic commerce of the United States, of the Postal Service, 
and of the national defense; 

“(e) The regulation of air commerce in such manner as to best promote 
Its development and safety; and 

“(f) The encouragement and development of civil aeronautics.” 

* The only portion of Section 408 held inapplicable was the second proviso. 
It provides in pertinent part that the Board shall not approve the acquisition 
of control of an air carrier by a surface carrier unless it finds that such 
acquisition of control “will promote the public interest by enabling such 
[surface] carrier • * * to use aircraft to public advantage in its opera* 
tions * * The Board deemed this provision to bo inapplicable to 
the control of air freight forwarders since freight forwarders do not operate 
aircraft (App. 67). 

931168—51-2 
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these applicants that it also pass upon their individual appli¬ 
cations for operating authority without requiring such persons 
to refile them pursuant to the terms of the exemption regula¬ 
tion (App. 65). 

The Board grouped the applications for domestic operating 
authority before it into the various control categories involved 
for the purpose of discussion and decision (App. 65, 66). In¬ 
sofar as is here pertinent, it found that the entry of inde¬ 
pendent surface freight forwarders and affiliates of such 
forwarders into the air forwarding field would not be contrary 
to the public interest. The Board believed that the possibility 
of restraints on competition which might result because of a 
conflict of interest between the forwarding of freight by surface 
transportation and the forwarding of freight by air was remote 
since, “unlike direct surface carriers, surface forwarders do not 
have substantial investments in transportation facilities to 
protect.” Moreover, the competition of a large number of 
independent air freight forwarders was believed to be an addi¬ 
tional assurance that surface forwarders would not divert air 
freight to surface transportation, and that the existence 
of these independent forwarders would aid in preventing a 
monopoly by the surface forwarders (App. 66, 67). 

The Board reviewed the relationship of each applicant af¬ 
filiated with a motor carrier to such affiliate, and also concluded 
that the entry of these applicants into the air forwarding field 
would not be inconsistent with the public interest. This de¬ 
termination was based upon the facts relating to the scope and 
size of the motor carrier affiliates of each of the individual 
applicants, and a finding that, because of the limited motor 
carrier operations involved, “none of them has an operation 
extensive enough to enable it to create a monopoly or restrain 
competition” (App. 70-72). 

The Board then turned to the railroad affiliates seeking 
operating authority as air freight forwarders. One of these, 
the Mississippi Valley Transportation Company, was con¬ 
trolled by the Illinois Central Railroad and proposed to use the 
extensive facilities of the railroad in that portion of its opera¬ 
tions to be conducted in the territory served by the railroad. 
The Board found that the Illinois Central served a large por- 
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tion of 'tiie industrial area of the United States, and that the 
entry of Mississippi Valley into the air freight forwarding 
business would create a serious competitive threat to independ¬ 
ent air freight forwarders (App. 73-74). Moreover, the 
Board found that the railroad control of Mississippi Valley pre¬ 
sented a potential conflict of interest between the air and rail 
operations of the parent company which might prove detri¬ 
mental to the full development of the air service (App. 74): 

Unlike the independent surface forwarder who has only 
a relatively small investment and most of whose proper¬ 
ties can be adapted to air as well as surface operations, 
the railroad has large fixed investments in property and 
equipment not capable of use in air services. As a re¬ 
sult there exists an incentive for the rail parent to strive 
for the development of its rail business at the expense 
of full and wholehearted promotion of air transporta¬ 
tion. 

Accordingly, the Board found that the authorization of 
Mississippi Valley to engage in the air forwarding business 
would be inconsistent with the public interest, particularly in 
the light of the provisions of Section 408 (App. 74). 

The Board also denied the application of petitioner Na¬ 
tional Air Freight. This applicant is a wholly owned sub¬ 
sidiary of petitioner National Carloading Corporation and was 
organized for the purpose of obtaining authority to conduct air 
forwarding operations. If such authority were obtained, op¬ 
erations would be conducted with the facilities of petitioners, 
National Carloading, which in turn was 99% controlled by the 
Chesapeake and Ohio, Pere Marquette, and Erie railroads* 
National Carloading was one of the 49 Class I freight for¬ 
warders licensed by the Interstate Commerce Commission, and 
handled approximately 20% of the total transportation per¬ 
formed by all 49 Class I surface forwarders. The Board noted 
that National Carloading had its own freight solicitors and 
did not depend upon the services of the solicitors employed by 
its parent rail carriers, but it concluded that the availability of 

• Subsequently the Erie Railroad acquired complete control of petitioner 
National Carloading. (See infra, p. 9.) 
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these facilities and the rail carriers’ facilities might gfrve peti¬ 
tioner, National Air Freight an undue competitive advantage, 
which, coupled with the railroad control, would be inimical 
to the best interests of air transportation. In denying the ap¬ 
plication of National Air Freight for authority to engage in 
domestic 7 operations, the Board found (App. 74-75): 

While National Air Freight Forwarding Corporation 
is not dependent upon the facilities and personnel of the 
railroads controlling National Carloading Corporation, 
it does expect to use the facilities and personnel of the 
Carloading Corporation and it may be expected also 
that the facilities of the controlling railroads, especially 
in the solicitation of traffic, will be used to the advantage 
of this applicant. The facilities thus available to it 
would give it a competitive advantage over other air 
freight forwarders, particularly over those which will 
operate independently of any surface affiliations. In 
addition, National’s railroad ownership would present a 
potential conflict of interest similar to that heretofore 
discussed in connection with Mississippi Valley. 

For these various reasons and from all the facts of 
record we conclude that the authorization of National 
Air Freight Forwarding Corporation to engage in air 
transportation as an air freight forwarder would not be 
consistent with the public interest as public interest is 
defined in the various provisions of the Civil Aeronautics 
Act. We will, therefore, deny National Air Freight For¬ 
warding Corporation authorization to engage in opera¬ 
tions as an air freight forwarder. 8 

7 The Board subsequently issued Letters of Registration to both Missis¬ 
sippi Valley and National Air Freight for international freight forwarding 
operations upon the grounds that these applicants were not affiliated with 
surface carriers engaged in foreign and overseas transportation, and that 
their size and facilities did not offer the same dangers as in the domestic 
field. Air Freight Forwarder Case ( International ), Report and Order No. 
E-4013, dated September 8,1949. 

• The application of the remaining railroad affiliate, Universal Air Freight 
Corporation, was also denied, but without prejudice since an insufficient 
record had been made to enable the Board to determine the exact relation¬ 
ship existing between Universal and its surface carrier afflciates 
(App. 75-76). 
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Petitioner National Air Freight requested reconsideration 
and further hearing by the Board (App. 99-115). The prin¬ 
cipal grounds alleged for rehearing were the assertion that the 
Board had confused National Air Freight’s proposed method 
of conducting operations with those of Mississippi Valley, and 
that petitioner National Carloading’s method of doing business 
and history of operations were such as to demonstrate that air 
forwarding operations by petitioner National Air Freight, its 
subsidiary, would not stifle competition by independent air 
freight forwarders, nor would any conflict of interest inimical 
to air transportation result from petitioner National Carload¬ 
ing’s railroad control. By supplemental petition (App. 115- 
122), National Air Freight informed the Board that complete 
control of petitioner National Carloading had been acquired by 
the Erie Railroad and supplied various data relating to the 
business relationships existing between National Carloading 
and the railroad. These facts were alleged in a further effort 
to demonstrate that petitioner National Carloading used what¬ 
ever mode of transportation was best adapted to serve its 
freight forwarding interests and that the bases of the Board’s 
denial of National Air Freight’s application were without sub¬ 
stance (App. 115-122). The Board denied these petitions 
upon the ground that no matters were set forth therein war¬ 
ranting the granting of the relief requested (App. 123-124). 

As previously indicated, the Board also had before it the 
question of whether the air express operations of the Railway 
Express Agency should be continued. Although not satisfied 
with the terms of the existing agreement between that agency 
and the air lines, the Board found that the operations should 
be continued upon the basis of a new agreement along lines set 
forth in the Board’s report (App. 50). Further, the Board 
found that the Section 408 question, which otherwise would 
have arisen as a result of the railroad control of Railway Ex¬ 
press, was not present because both the railroad control and 
air express operations by Railway Express long antedated the 
Civil Aeronautics Act (App. 49). 

STATUTE AND REGULATIONS INVOLVED 

The petitioners have set forth in their brief the relevant sec¬ 
tions of the Civil Aeronautics Act of 1938, 52 Stat. 973, as 
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amended, 49 U. S. C. 401, et seq., except for Section 2 (52 Stat. 
980, 49 U. S. C. 402) which is set forth supra, p. 4, n. 4. The 
Board’s regulations providing for the issuance of Letters of 
Registration to air freight forwarders, subsequently codified as 
Part 296 of the Board’s Economic Regulations (14 C. F. R. 
(1949 Supp.) 296), are set forth at pages 93 to 97 of the Joint 
Appendix. 

SUMMARY OF ARGUMENT 

I 

The record reveals that the size and character of petitioner 
National Carloading’s surface freight forwarding operations 
and its relationships with its parent rail carrier are such as to 
warrant the Board’s conclusion that control of an air freight 
forwarder by petitioner National Carloading would not be in 
the public interest. Petitioner National Carloading is one of 
the largest of the existing surface forwarders, and air forward¬ 
ing operations conducted by it through a subsidiary (petitioner 
National Air Freight) clearly would have made it difficult for 
independent air freight forwarders to compete. Because of 
the control of both petitioners by rail carriers whose interests 
conflict with those of air carriers, and the fact that air for¬ 
warding operations were proposed in the extensive territory 
served by these rail parents, an incentive existed for the rail 
carriers to utilize petitioners as an effective weapon for the 
purpose of stifling competition and retarding the develop¬ 
ment of air freight. The fact that petitioner National Car¬ 
loading may not have been so used in conjunction with rival 
forms of surface transportation does not establish that similar 
forbearance would be exercised as against air competition. 
The incentive for and capability of that use in conjunction with 
air transportation were present, and the Board was authorized 
to deny National Air Freight’s application for the purpose of 
insuring that this potential threat to the development of air 
transportation would not be converted into an actuality. 

The Board had the power and duty in determining whether 
granting petitioner National Air Freight’s application would 
be in the public interest to consider all the standards laid down 
by the Act. Section 408 of the Act represents an expression 
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of congressional judgment that the possibility of conflicting 
interests between air carriers and the various persons enumer¬ 
ated, and the threat to the sound development of air transpor¬ 
tation inherent in such conflicting interests, are such that the 
control relationships specified in the section must not be con¬ 
summated without prior Board approval. Such approval must 
be based upon a consideration of the facts peculiar to the par¬ 
ticular proposed transaction in the light of the public interest 
and the specific standards set forth in the section. The power 
conferred upon the Board is not directed to the elimination of 
evils actually found to exist after a particular control relation¬ 
ship has been established, or after a particular surface carrier 
has entered the air transportation field, but rather toward 
guarding against the potential harm to the public interest 
which might result if the proposed relationship or entry should 
become a reality. In determining to withhold its approval the 
Board is not required to find that any adverse effect will in fact 
result to the public interest in these situations, but only that 
there is a likelihood or serious possibility that such an adverse 
effect may result. 

II 

The Board was not arbitrary in granting operating authority 
to other surface forwarders not controlled by surface carriers 
and continuing in effect the Railway Express Agency’s opera¬ 
ting authority, while at the same time denying the application 
of petitioner National Air Freight. Surface forwarders do not 
have the large investments in transportation facilities that sur¬ 
face carriers have, and such facilities as they do possess may 
be used to equal advantage in either air or surface forwarding 
operations. The conflicts of interest which exist in the case of 
surface forwarders whose rail parents have a substantial in¬ 
vestment to protect in surface transportation facilities not 
capable of use in air transportation are not present in the case 
of independent surface forwarders. 

The railroad control of the Railway Express Agency was not 
subject to the acquisition of control provisions of Section 408 
of the Act because no change in control had occurred subse¬ 
quent to the effective date of the Act. Moreover, the Railway 
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Express Agency occupied a unique position at that time in the 
air transportation system. No other person could then per¬ 
form the express services which it performed, and the Board 
was warranted in concluding that the public interest required 
a continuation of that carrier’s operating authority. The Board 
was not required to choose between terminating that operating 
authority relating to air express on the one hand or jeopardiz¬ 
ing the success of the largely experimental effort to develop air 
freight forwarding on the other hand by placing persons sub¬ 
ject to rail carrier control in a strategic position to dominate 
the air freight forwarding field. 

Ill 

The Board did not err either in refusing to grant further 
hearing to petitioner National Air Freight, or in failing to issue 
a Letter of Registration upon the showing made in the petitions 
for rehearing and reconsideration, since the matters contained 
therein were not directed to nor did they affect the basis of 
the denial of petitioner National Air Freight’s application. 
Even though the statements of past facts and present inten¬ 
tions contained in the petitions for reconsideration be accepted 
as true, the Board was nevertheless entitled to base its judg¬ 
ment on potentialities of future abuse. The Board was not 
required to accept petitioner National Air Freight’s representa¬ 
tions, based upon past conduct involving petitioner National 
Carloading, that its rail owners would not in the future utilize 
National Air Freight’s operations in a manner inimical to the 
development of air transportation. 

The shift of control over petitioners from several railroads to 
one railroad (the Erie) had no effect upon the size and scope 
of petitioner National Carloading’s existing surface operations 
or the proposed air operations of petitioner National Air 
Freight. Petitioners still proposed to conduct combined sur¬ 
face and air freight forwarding operations in the territory 
served by the Erie Railroad, and the bulk of Erie’s forwarding 
traffic was derived from the petitioner National Carloading 
Corporation. While the territory served by the Erie Railroad 
was less extensive than the combined territory served by Erie, 
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the Chesapeake and Ohio, and the Pere Marquette, that terri¬ 
tory embraces the great traffic generating area between New 
York and Chicago, an area in which a substantial portion of 
National Carloading’s surface forwarding operations are con¬ 
ducted. The same conflicts in interest were presented, al¬ 
though to a somewhat lesser degree, that were presented at the 
time of the Board’s first determination. 

ARGUMENT 

I 

0 

The Civil Aeronautics Board was warranted in concluding 
that it would not be in the public interest to grant authority 
to operate as a domestic air freight forwarder to petitioner 
National Air Freight 

Upon careful consideration of the facts of record concerning 
the operations of petitioner National Carloading, and the con¬ 
trol of petitioner National Carloading by rail carriers, the 
Board concluded that the conflicting interests which would 
result if petitioner National Air Freight, a subsidiary of peti¬ 
tioner National Carloading, were to be authorized to conduct 
operations as an air freight forwarder, would not be consistent 
with the public interest (App. 75). Petitioners challenge this 
determination as arbitrary, and in addition they apparently 
contend (Petitioners’ Br. 24-25) that the Board improperly 
considered the standards of Section 408 of the Act (set forth 
Petitioners’ Br. 13-15) in determining what is consistent with 
the public interest. We propose to show that on the basis of 
the record before it the Board’s determination was an entirely 
reasonable exercise of the policy functions entrusted to it by 
the Act, and that its action in weighing petitioner National 
Air Freight’s applications in the light of all the standards laid 
down by the Act—including those of Section 408—was en¬ 
tirely proper. 

A. Petitioner National Carloading’s operations and railroad affiliations 

The record discloses that petitioner National Carloading 
Corporation is one of the largest of the existing surface for¬ 
warders. It conducts operations throughout the United 
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States and maintains 92 terminals or agencies at principal 
points, most of which are located on railroad property (App. 
34, 35, 105, 106). It rents office or freight house space from 
its parent, the Erie Railroad; in eight cities and pays the Erie 
an annual rental in excess of $50,000 for the use of these fa¬ 
cilities (App. 105,106). It utilizes the services of some 2,100 
trucking companies, and serves over 65,000 individual ship¬ 
pers (App. 34, 35). Approximately 350 traffic solicitors 
are employed (App. 119). The company has assets in excess 
of $8,000,000, with large cash reserves (App. 31-33). During 
1948 it handled 888,856 tons of freight and received gross reve¬ 
nues therefor in excess of $48,000,000 (App. 104). The favor¬ 
able competitive position which it enjoys in the surface for¬ 
warder field is demonstrated by the fact that during 1948 it 
handled approximately 20% of the total transportation per¬ 
formed by all 49 of the Class I freight forwarders holding Intar- 
state Commerce Commission permits (App. 104). 

The fact that petitioner National Carloading, if permitted 
to enter the air freight forwarding field through petitioner 
National Air Freight, would have presented formidable com¬ 
petition to independent air freight forwarders which might 
have jeopardized the existence of these independents cannot 
be denied. Moreover, National Carloading was owned and 
controlled by railroads operating throughout the greatest traf¬ 
fic generating area of the United States, and conducted a sub¬ 
stantial portion of its own operations within this same territory 
(App. 112). An ever-increasing amount of freight formerly 
moved by rail is being diverted to air freight, and the interests 
of rail and air carriers clearly are conflicting both as to the 
traffic involved and the facilities useful in connection with the 
movement of that traffic. This conflict is intensified by the 
large fixed investments in railroad equipment, warehouses and 
other properties not useful in air transportation which the 
railroads quite naturally might wish to protect by striving for 
the development of the rail business at the expense of 
full promotion of air transportation. Further, if petitioner 
National Carloading had been authorized to enter the air 
freight forwarding field through a subsidiary, the parent rail¬ 
roads would have had a very potent weapon which, had they 
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been so inclined, could have been used for the purpose of stifl¬ 
ing competition and actively retarding the development of 
air freight. 

The Board did not find that National Carloading would not 
strive wholeheartedly to develop air transportation through 
the use of National Air Freight, and we do not intimate here 
that it is certain that petitioners would attempt to stifle com¬ 
petition or that tbe rail interests controlling them would use 
petitioners as a competitive weapon against the further develop¬ 
ment of air freight. The Board found only that petitioner 
National Air Freight, if granted operating authority, would 
have a competitive advantage which could be adverse to the 
development of air transportation in that the applicant was 
controlled by persons who had an incentive to use the opera¬ 
tions of National Air Freight for that purpose. These conclu¬ 
sions were supported by the record, and constituted a sufficient 
basis for denial of National Air Freight’s application. The 
situation presented is the familiar one where an administrative 
agency has rationally concluded that business affiliations create 
conflicting interests in an enterprise which offer tempting op¬ 
portunities to commit acts harmful to the public interest. See 
American Communications Association v. Douds, 339 U. S. 382, 
391,392 (1950) and cases there cited; cf. North American Co. v. 
Securities and Exchange Commission, 327 U. S. 686 (1946 ); 
Board of Governors v. Agnew, 329 U. S. 441 (1947); United 
States Lines Co. v. Civil Aeronautics Board, 165 F. 2d 849 
(C. A. 2,1948). 

Petitioners seem to be of the view that the Board was under 
a duty to approve petitioner National Air Freight’s applica¬ 
tion unless certain, demonstrable injury to the public interest 
would result from its surface carrier affiliations. We think that 
no such rigid standard can be imposed. The power and duty 
of the Board are not directed to the elimination of evils actually 
found to exist after a particular control relationship has been 
established or after a particular surface carrier has entered the 
air transportation field, but rather to guard against potential 
evils which might result to the public interest if the relationship 
or entry should become a reality. Cf. North American Co. v. 
Securities and Exchange Commission, 327 U. S. 686 (1946); 
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Board of Governors v. Agnew, 329 U. S. 441 (1947); United 
States Lines Co. v. Civil Aeronautics Board, 165 F. 2d 849 
(C. A. 2,1948); see American Communications Assn. v. Douds, 
339 U. S. 382,392 (1950). Thus, as indicated by the cited cases 
involving situations not different in principle from the one here 
presented, no showing is required that any adverse effect will in 
fact result to the public interest before approval may be with¬ 
held. It is enough to show that a possibility or likelihood exists 
that such an adverse effect may result. The determination of 
whether any such likelihood or possibility does exist involves a 
“forecast of the future” which by its very nature must be com¬ 
mitted to the sound discretion of the agency concerned. United 
States Lines Co. v. Civil Aeronautics Board, supra; cf. Se¬ 
curities and Exchange Commission v. Chenery Corporation, 
332 U. S. 194, 207, 208 (1946). The Board has exercised that 
discretion in a rational manner here. 

B. The Board properly included the standards and policy of Section 408 of 

the Act in the criteria hy which it determined whether it wonld be con¬ 
sistent with the public interest to authorize petitioner National Air 

Freight to operate as a domestic air freight forwarder 

Section 1 (2) of the Act, under which the successful appli¬ 
cants in the proceedings before the Board secured the exemp¬ 
tion authority which permits them to operate as air freight 
forwarders, provides for such exemption “to the extent and 
for such periods as may be in the public interest.” Public 
interest is defined in part in Section 2 (supra, p. 4, n. 4). In¬ 
cluded in the objectives there determined to be in the public 
interest is “Competition to the extent necessary to assure the 
sound development of an air transportation system properly 
adapted to the needs of the foreign and domestic commerce of 
the United States * * *.” It seems evident that on the 
basis of this standard alone, and without any reference to the 
standards contained in other sections of the Act, the Board was 
justified in taking into consideration the effects upon com¬ 
petition which would or might have resulted from the granting 
of the disputed application. 

But the Board is not limited to the criteria of Section 2 in 
determining, what is in the public interest. The objectives 
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there set forth axe not exclusive. The Board is to “consider” 
them “among other things” as being in the public interest. 
Other standards are to be derived from applicable substantive 
provisions of the Act. It is well established that an adminis¬ 
trative agency, in determining public interest, is required to 
consider all applicable policies of the statute which it ad¬ 
ministers, wherever they may be found. 9 New York Central 
Securities Co. v. United States , 287 U. S. 12 (1932); North 
American Co. v. Securities and Exchange Commission, 327 
U. S. 686, 699 (1946). 

It is thus evident that there was no error in considering the 
policy of Section 408 in dealing with the application of peti¬ 
tioner National Air Freight. Section 408 and its companion, 
Section 409 (52 Stat. 1002, 49 U. S. C. 489), constitute an ex¬ 
pression of congressional judgment that the possibility of con¬ 
flicting interests between air carriers and surface carriers (and 
the other persons enumerated in Section 408) represents a 
menace to the sound development of air transportation. Under 
the terms of Section 408 (set forth in Petitioners’ Br. 13-15), 
a surface carrier cannot acquire control of an air carrier with¬ 
out prior approval of the Board, and the Board is forbidden to 
grant its approval of such an acquisition where it will not be 
consistent with the public interest. Whether or not Section 
408 is technically applicable in a proceeding by a surface car¬ 
rier’s Subsidiary’s subsidiary to secure operating authority as an 
air freight forwarder, as distinguished from a proceeding in¬ 
volving acquisition of an existing forwarder, 10 the policy of the 

* In addition, the agency is under the dnty of considering relevant poUdes 
of other statutes, such as the antitrust laws, and applying those policies to 
the extent consistent with the particular statute which it administers. 
McLean Trucking Co. v. United States, 321 U. S. 67 (1944). 

“In an analogous case where a subsidiary of a surface carrier was an 
applicant under Section 401 of the Act (52 Stat 987, 49 U. S. C. 481) for 
authority to engage in air transportation, the Court of Appeals for the 
Second Circuit has held that the Board, if certificating the subsidiary, must 
consider and pass upon the control relationship between the newly created 
air carrier and its parent in the same manner as if control had been ac¬ 
quired of an existing air carrier. Pan-American Airways Co. v. Civil Aero¬ 
nautics Board, 121 F. 2d 810 (C. A. 2,1941). The court also held that the 
Board could defer consideration of the control relationship until the subsid¬ 
iary had been certificated, but indicated that in such event the Board could 
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section nevertheless requires close scrutiny of any proposed 
affiliation between surface carriers and air carriers, by what¬ 
ever route that affiliation is attempted to be created. Thus, 
for example, in cases in which a surface carrier applies directly 
for a certificate of public convenience and necessity as an air 
carrier, the Board has held that the requirements of Section 
408 are not technically applicable, but that the policy of Sec¬ 
tion 408 against the indiscriminate entry of surface carriers 
into the air transportation field, and the standards contained 
therein, constitute elements of public interest which the Board 
must consider in passing upon such applications. American 
President Lines, Petition, 7 C. A. B. 799 (1947) . 

Contrary to the implication contained in petitioners’ state¬ 
ment of the question presented, the Board did not determine 
that Section 408, or any other section, prohibits a surface car¬ 
rier’s subsidiary from becoming an air freight forwarder under 
all circumstances. On the contrary, the result and rationale of 
the Board’s decision show that the determination of whether 
this will be permitted is to be made in the light of the particu¬ 
lar facts and circumstances of each case. 

The selective treatment given the applications in the in¬ 
stant case dramatically demonstrates that the Board did not 
regard Section 408 as creating an absolute prohibition upon the 
affiliation of air and surface carriers. Thus, for example, the 
Board denied without prejudice the application of Universal 
Air Freight Corporation because it had insufficient facts upon 
which to determine the exact relationship between that appli¬ 
cant and its railroad affiliate (App. 75-76). The relation¬ 
ships existing between certain other applicants and their motor 
carrier affiliates were approved (App. 70-72). Indeed, peti¬ 
tioner National Air Freight’s own application to engage in for¬ 
eign forwarding operations was approved upon the ground that 

the surface carriers with which it was affiliated were not en- 

• 

consider the subsequent ability of the applicants to meet the tests of Section 
408 in determining whether to grant the certificate. It is apparent that, 
under the ruling of this case, the Board would not normally issue operating 
authority to a subsidiary if it would thereafter be required to order an im¬ 
mediate divestiture of control of the subsidiary by the parent surface 
carrier. 
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gaged in foreign and overseas transportation and that there 
was not the same potentiality for abuse as in the domestic field. 
Air Freight Forwarder Case ( International ), Report and Order 
No. E-4013, dated September 8,1949. 

The Board has not said that it must deny the applications of 
all railroad affiliates irrespective of the scope of the operations 
of the forwarder and the railroad, and irrespective of the geo¬ 
graphical limitations of these operations. It has said only that 
under all of the circumstances surrounding the operations of 
petitioner National Carloading and the proposed operations of 
petitioner National Air Freight, it would not be consistent with 
the public interest to grant the latter’s application. We sub¬ 
mit that that determination, considered by itself, was neither 
irrational nor arbitrary. In Point II it is demonstrated that 
the operating authority granted by the Board to other fear- 
warders with surface affiliations did not render its denial of 
such authority to petitioner National Air Freight discrimina¬ 
tory or arbitrary. 

n 

The denial of National Air Freight’s application was not ren¬ 
dered arbitrary by the grant of operating authority to other 

surface carriers and their affiliates 

Petitioners complain that petitioner National Air Freight 
was denied equality of treatment by the Board in that op¬ 
erating authority was granted to other persons, who according 
to petitioners, occupied a status and position similar to that of 
National Air Freight (Petitioners’ Br. 20, 27, 29). It is said 
that no valid basis existed for distinguishing between petitioner 
National Air Freight and other surface forwarder applicants, 
and that the same conflicts of interest and competitive ad¬ 
vantages which the Board found to exist in the case of Na¬ 
tional Air Freight also existed with respect to these other 
applicants. Further, petitioners assert that no. rational basis 
existed for denying petitioner National Air Freight’s applies 
tion on the ground of railroad control and at the same time 
continuing in existence the operating authority of Railway 
Express Agency, which was wholly controlled by railroads. AI- 
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though conceding that inconsistency is not a ground for re¬ 
versal of a Board order, petitioners suggest that the asserted 
inconsistencies are of such magnitude as to stamp the Board's 
treatment of petitioner National Air Freight as arbitrary (Peti¬ 
tioners' Br. 21). 

The Board carefully distinguished between the conflicting 
interests of independent surface forwarders and surface for¬ 
warders controlled by railroads, and that distinction clearly is 
a valid one. Surface forwarders do not have the large invest¬ 
ments in transportation facilities that surface carriers have, and 
such facilities as they do possess may be used to equal advan¬ 
tage in either air or surface forwarding operations. On the 
other hand, a railroad has a substantial investment to protect 
in properties which are useless insofar as air transportation is 
concerned. Petitioners may be correct in their contention that 
individual independent surface forwarders might prefer sur¬ 
face to air transportation, but they do not have the same in¬ 
centive for that preference as exists in the case of forwarders 
controlled by rail carriers. 

It may be conceded that, so long as petitioner National Air 
Freight’s operations are conducted independently of those of 
the parent railroad, its competitive advantage over inde¬ 
pendent air freight forwarders rests largely in the size and 
breadth of the operations of the National Carloading Corpora¬ 
tion, and that such advantages are not greatly different from 
those possessed by one other large independent surface for¬ 
warder granted operating authority by the Board (App. 70). 
However, the use to which that competitive advantage may be 
put is the decisive factor to be considered. Certainly petition¬ 
ers would have a greater incentive to use their competitive 
position to the disadvantage of air transportation than do in¬ 
dependent surface forwarders. Moreover, attention is di¬ 
rected to the fact that all useful facilities of the Erie Railroad 
can be made available to petitioners at any time. In such 
event the competitive position enjoyed by petitioners would 
be greatly strengthened, and that strengthened position also 
could be used in a manner inimical to the development of air 
transportation if the railroad so willed. 
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The Railway Express Agency began its air express operations 
in 1929 (App. 42). Those operations have been conducted 
continuously since that time, and no change in the railroad 
control of Railway Express has occurred since the effective date 
ofi the Civil Aeronautics Act in 1938 (App. 49). On that ef¬ 
fective date, there existed a great many control relationships 
between air and surface carriers, which, if they had arisen after 
the effective date of the Act, would have needed Board ap¬ 
proval under Section 408. Although the Board has held that 
indirect air carriers such as the Railway Express Agency are 
not entitled to the issuance of certificates of public convenience 
and necessity under the “grandfather” provisions of the Act 
(App. '42), it has uniformly held that it lacks jurisdiction to 
pass upon control relationships antedating the Act and in¬ 
volving “grandfather” carriers. Railroad Control of North¬ 
east Airlines, 4 C. A. B. 379 (1943 ); Hawaiian Airlines v. Trans¬ 
pacific Airlines, 78 F. Supp. 1, 4 (D. C. Hawaii, 1948). Ac¬ 
cordingly, the Board ruled that it lacked jurisdiction to pass 
upon the control relationship existing between the Railway 
Express Agency and its parent railroads (App. 49). On the 
other hand, the Board had both the power and the duty to con¬ 
sider the control relationship existing between petitioner 
National Air Freight and its parents before authorizing it to 
undertake operations as an air freight forwarder. 

Irrespective of the applicability of Section 408 to the Rail¬ 
way Express Agency, a great many differences existed between 
the situation involving that agency and that involving peti¬ 
tioner National Air Freight. The Railway Express Agency is 
subject in the conduct of its air express operations to certain 
controls by the air carriers (App. 43, 44) which could not be 
exerted in the case of an air freight forwarder since freight 
forwarders as a matter of law occupy the status of a shipper in 
their relationship to transporting carriers. Interstate Com¬ 
merce Commission v. Delaware, Lackawanna <fe Western Rail¬ 
road, 220 U. S. 235 (1911); Chicago, Milwaukee, St. Paul At 
Pacific R. Co. v. Acme Fast Freight, Inc., 336 U. S. 465 (1949). 

Moreover, speed of handling and movement is the essential 
element which causes merchandise to move by air express 
(App. 52). Express service, for which a rate is charged of 
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more than twice that charged for air freight (App. 45), con¬ 
sists mostly of the handling of small packages of high intrinsic 
value (App. 46). There obviously is not the same conflict of 
interests between rail and air carriers with respect to the cate¬ 
gory of merchandise which moves by express and that which 
moves by air freight. 

Finally, all parties agreed that the public interest required a 
continuation at that time of the Railway Express Agency’s 
operating authority since no other person was then in a position 
to provide the services which it provided (App. 47, 48). The 
determination that its authority should be continued is wholly 
inapposite to the situation involving petitioner National Air 
Freight, where any number of freight forwarders existed* which 
could devote their efforts to the development of air transporta¬ 
tion. The Board was not required to choose between termi¬ 
nating the Railway Express Agency’s operating authority and 
risking the success of its largely experimental air forwarding 
undertaking by placing persons occupying petitioners’ status 
in a place of dominance in that experiment. 

Ill 

The petitions for rehearing did not disclose facts warranting 
further hearings or a change in the Board’s decision 

There was no error in the denial of petitioner’s application 
for rehearing. Petitioners suggest (Petitioners’ Br. 6-7) that 
the Board was obligated to grant a rehearing by virtue of the 
provisions of its regulation relating to subsequent proceedings 
in the event of the tentative denial of a Letter of Registration. 
Apart from the facts that further hearings would have been use¬ 
less and that the Board’s regulation does not provide for a 
hearing in all cases (cf. § 292.6 (e) (3) (ii), App. 95), a suf¬ 
ficient answer to this contention is that National Air Freight 
voluntarily elected to proceed by way of petition for rehearing 
rather than by the application method specified in the Board’s 
regulations. Moreover, National Air Freight conceded in its 
first petition for rehearing that it had not presented all avail¬ 
able facts relating to its application because of the view which 
it took concerning the applicability and requirements of Sec¬ 
tion 408 (App. 100, 101). Under these circumstances, the 
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Board clearly did not err in refusing to hold further hearings. 
Cf. Interstate Commerce Commission v. Jersey City, 322 U. S. 
503 (1944); United States v. Pierce Auto Freight Lines, 327 
U. S. 515 (1946). 

In its first petition for rehearing (App. 99-115), National 
Air Freight asserted in substance that the Board had erro¬ 
neously assumed that its proposed operations were similar to 
those proposed by Mississippi Valley, and further had erred 
in assuming that the traffic soliciting facilities of the con¬ 
trolling railroads would be used in these operations. It was 
also contended that petitioner National Carloading’s method 
of doing business and history of operations were such as to 
demonstrate that the proposed air forwarding operations would 
not stifle competition by independent freight forwarders nor 
would any conflict of interest inimical to air transportation 
result from the railroad control. By supplemental petition, 
National Air Freight informed the Board that complete control 
of the National Carloading Corporation had been acquired by 
the Erie Railroad, that National Carloading contributed 68% 
of the total freight forwarder revenue of Erie, which figure in 
turn represented 15% of all railroad revenue disbursed by 
National Carloading, that large sums of money were paid to 
other railroads and motor carriers, that of a total of 347 traffic 
solicitors only 97 were working in Erie territory, that only 17 of 
its 92 stations were maintained in Erie territory, and that 
National Carloading did not rely on Erie’s traffic soliciting 
staff. These facts were alleged in an effort to demonstrate that 
National Carloading used whatever mode of transportation 
was best adapted to serve its freight forwarding interests and 
that the bases of the Board’s denial of National Air Freight’s 
application were without substance (App. 115-122). 

In contending that the Board erred in denying these peti¬ 
tions, petitioners have apparently failed to understand the 
Board’s findings and the nature of its determination. The 
Board was quite well aware of the fact that petitioner National 
Air Freight’s proposed operations differed from those proposed 
by Mississippi Valley, and clearly indicated this fact by point¬ 
ing out that petitioner National Air Freight was not dependent 
upon the facilities and personnel of its railroad parents (App. 
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75). The Board did state that “it may be expected” that the 
traffic-soliciting facilities of the railroads, among other facili¬ 
ties, would be used to the advantage of National Air Freight. 
However, this statement obviously was not a controlling factor 
in the Board’s determination, and in any event, the Board was 
entitled to conclude that these traffic-soliciting facilities un¬ 
doubtedly would have been made available to the applicant if 
1 the rail carriers had determined that this method of doing busi¬ 
ness would be advantageous to them. Cf. North American 
Co. v. Securities and Exchange Commission, 327 U. S. 686, 692 
(1946). Moreover, as heretofore indicated, other railroad fa¬ 
cilities such as office and warehouse space were utilized by peti¬ 
tioner National Carloading and would have been used in air 
freight forwarding operations by petitioner National Air 
Freight. 

Petitioners’ real contention is that the Board should have 
concluded on the basis of representations as to past conduct 
involving surface operations that railroad control would not 
affect the manner in which air-forwarding operations would be 
conducted. The Board accepted the representations of past 
conduct, but declined to accede to the view that this past 
conduct removed the potential and continuing threat to inde¬ 
pendent air-freight forwarders and the development of air 
transportation which would have resulted from the grant of 
operating authority to petitioner National Air Freight. There 
is no question but that the railroad parent would be in a posi¬ 
tion to direct the policies of petitioners, and undoubtedly would 
do so if that course of action became desirable from its view¬ 
point. North American Co. v. Securities and Exchange Com¬ 
mission, 327 U. S. 686,692 (1946). A threat of future policies 
inimical to the development of air transportation clearly existed 
befeause of the conflicting interests between rail and air car¬ 
riers. The Board was authorized to deny petitioner National 
Air Freight’s application to prevent that threat from becoming 
an actuality, irrespective of the past policies of the railroads 
with respect to petitioner National Carloading’s surface opera¬ 
tions. North American Co. v. Securities and Exchange Com¬ 
mission, supra; American Communications Assn. v. Douds, 
339 U. S. 382, 392 (1950); United States Lines Co. v. Civit 
Aeronautics Board, 165 F. 2d 849 (C. A. 2,1948). 


The shift to the Erie Railroad of control over petitioners ob¬ 
viously fu rnish ed no basis for further hearings or a change in 
result. The ownership change did not affect the basis of the 
Board’s determination to deny National Air Freight’s applica¬ 
tion. No change pi the size or scope of existing or proposed 
operations was brought about by this change in control re¬ 
lationship. Petitioner National Carloading continued to con¬ 
duct a sizeable portion of its business in the territory served 
by Erie and still proposed to engage in air freight forwarding 
operations in this same territory through National Air Freight. 
This territory, while less extensive than the combined territory 
served by the Chesapeake and Ohio, Pere Marquette and Erie, 
nevertheless embraced the great traffic generating area extend¬ 
ing between New York and Chicago. Moreover, 68% of Erie’s 
forwarding traffic was derived from National Carloading (App. 
118). The same conflicts in interest were thus presented, al¬ 
though to a somewhat smaller degree, that were pifsented at 
the time of the Board’s first determination.' 

No useful purpose would have been served by further hear¬ 
ings, and the Board did not err in refusing to hold further hear¬ 
ings or to issue a Letter of Registration to petitioner National 
Air Freight upon the showing made in its petitions for re¬ 
hearing. 

CONCLUSION 

For the foregoing reasons, the Board’s order should be 
affirmed. 
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